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10.8 Access to Poles, Ducts, Conduits, and Rights of Way 

@ 10.8.1 Description 

10.8.1.1 Pole Attachments - Where it has ownership or control to do so, 
Qwest will provide CLEC with access to available pole attachment space for the 
placing of facilities for the purpose of transmitting Telecommunications Services. 

10.8.1.1.1 The term Pole Attachment means any attachment by 
CLEC to a pole owned or controlled by Qwest. 

10.8.1.2 Ducts and Conduits - Where it has ownership or control to do so, 
Qwest will provide CLEC with access to available ductdconduits for the purpose 
of placing facilities for transmitting Telecommunications Services. A spare 
conduit will be leased for copper facilities only, and an innerduct for the purpose 
of placing fiber. CLEC may place innerduct in an empty conduit. Control of 
CLEC-installed spare innerduct shall vest in Qwest immediately upon installation; 
ownership of such innerduct shall vest to Qwest if and when CLEC abandons 
such innerduct. Within a multi-unit building, duct may traverse building entrance 
facilities, building entrance links, equipment rooms, remote terminals, cable 
vaults, telephone closets or building riser. 

10.8.1.2.1 The term Duct means a single enclosed raceway for 
conductors, cable and/or wire. Duct may follow streets, bridges, public or 
private ROW or may be within some portion of a multi-unit building. 
Within a multi-unit building, duct may traverse building entrance facilities, 
building entrance links, equipment rooms, remote terminals, cable vaults, 
telephone closets or building riser. 

10.8.1.2.2 
which cables and/or wires may be installed. 

The term Conduit means a pipe placed in the ground in 

10.8.1.3 Rights of Way (ROW) - Where it has ownership or control to do 
so, Qwest will provide to CLEC, via an Access Agreement in the form of 
Attachment 4 to Exhibit D, access to available ROW for the purpose of placing 
telecommunications facilities. ROW includes land or other property owned or 
controlled by Qwest and may run under, on, above, across, along or through 
public or private property or enter multi-unit buildings. 

10.8.1.3.1 ROW means a real property interest in privately-owned 
real property, but expressly excluding any public, governmental, federal 
or Native American, or other quasi-public or non-private lands, sufficient 
to permit Qwest to place telecommunications facilities on such real 
property; such property owner may permit Qwest to install and maintain 
facilities under, on, above, across, along or through private property or 
enter multi-unit buildings. 



10.8.1.5 The phrase “ownership or control to do so” means the legal right, 
as a matter of state law, to convey an interest in real or personal property. I 

10.8.2 Terms and Conditions 

Qwest shall provide CLEC non-discriminatory access to poles, ducts, conduit and rights of 
way on terms and conditions found in the Revised Qwest Right of Way, Pole Attachment 
and/or lnnerduct Occupancy General Information Document, attached hereto as Exhibit D. 
Qwest will not favor itself over CLEC when provisioning access to poles, ducts, conduits 
and rights of way. Qwest shall not give itself preference when assigning space. 

10.8.2.1 Subject to the provisions of this Agreement, Qwest agrees to 
issue to CLEC authorization for CLEC to attach, operate, maintain, rearrange, 
transfer and remove at its sole expense its facilities on Poles/lnnerduct or ROW 
owned or controlled in whole or in part by Qwest, subject to Orders placed by 
CLEC. Any and all rights granted to CLEC shall be subject to and subordinate to 
any future local, state and/or federal requirements. 

10.8.2.2 Qwest will rely on such codes as the National Electrical Safety 
Code (NESC) to prescribe standards with respect to capacity, safety, reliability, 
and general engineering principles. 

10.8.2.3 Federal requirements, such as those imposed by Federal Energy 
Regulatory Commission (FERC) and Occupational Safety and Health 
Administration (OSHA), will continue to apply to the extent such requirements 
affect requests for attachments or occupancy to Qwest facilities under Section 
224(f)(1) of the Act. 

10.8.2.4 CLEC shall provide access to a map of the requested 
Poles/lnnerduct/ROW route, including estimated distances between major 
points, the identification and location of the Poles/lnnerduct and ROW and a 
description of CLEC’s facilities. Qwest agrees to provide to CLEC access to 
relevant plats, maps, engineering records and other data within ten (1 0) business 
days of receiving a bona fide request for such information, except in the case of 
extensive requests. Extensive requests involve the gathering of plats from more 
than one (1) location, span more than five (5)  Wire Centers, or consist of ten (10) 
or more intra-Wire Center requests submitted simultaneously. Responses to 
extensive requests will be provided within a reasonable interval, not to exceed 
sixty (60) calendar days. 



10.8.2.5 Except as expressly provided herein, or in the Pole Attachment 
Act of 1934 as amended and its regulations and rules, or in any applicable state 
or municipal laws, nothing herein shall be construed to compel Qwest to 
construct, install, modify or place any Poles/lnnerduct or other facility for use by 
CLEC. 

10.8.2.6 Qwest retains the right to determine the availability of space on 
Poles/lnnerduct, conduit and ROW consistent with 47 USC § 224 and FCC 
orders, rules and regulations pursuant to 47 USC § 224. In the event Qwest 
determines that rearrangement of the existing facilities on Poles/lnnerduct, 
conduit and ROW is required before CLEC’s facilities can be accommodated, the 
actual cost of such modification will be included in CLEC’s nonrecurring charges 
for the associated Order (“Make-Ready fee”). When modifications to a Qwest 
spare conduit include the placement of Innerduct, Qwest or CLEC will install the 
number of lnnerduct required to fill the duct to its full capacity. 

10.8.2.7 Qwest shall make manhole ingress and egress for lnnerduct 
access available to CLEC. Qwest will perform a feasibility study to determine 
whether to provide a stub out via the pre-constructed knock out within the 
manhole, or to perform a core drill of the manhole. 

10.8.2.8 Where such authority does not already exist, CLEC shall be 
responsible for obtaining the necessary legal authority to occupy ROW, and/or 
Poles/lnnerduct on governmental, federal, Native American, and private rights of 
way. CLEC shall obtain any permits, licenses, bonds, or other necessary legal 
authority and permission, at CLEC’s sole expense, in order to perform its 
obligations under this Agreement. CLEC shall contact all owners of public and 
private rights-of-way to obtain the permission required to perform the work prior 
to entering the property or starting any work thereon. See Section 10.8.4. CLEC 
shall comply with all conditions of rights-of-way and permits. Once such 
permission is obtained, all such work may be performed by Qwest or CLEC at 
the option of CLEC. 

10.8.2.9 Access to a Qwest Central Office manhole will be permitted where 
technically feasible. If space is available, Qwest will allow access through the 
Central Office manhole to the POI (Point of Interconnection). There shall be a 
presumption that there shall be no fiber splices allowed in the Central Office 
manhole. However, where CLEC can establish the necessity and technical 
feasibility of splicing in the Central Office Manhole, such action shall be 
permitted. 

10.8.2.10 If CLEC requests Qwest to replace or modify existing 
Poles/lnnerduct to increase its strength or capacity for the sole benefit of CLEC, 
CLEC shall pay Qwest the total actual replacement cost, Qwest’s actual cost to 
transfer its attachments to new Poles/lnnerduct, as necessary, and the actual 
cost for removal (including actual cost of destruction) of the replaced 
Poles/lnnerduct, if necessary. Ownership of new Poles/lnnerduct shall vest to 
Qwest. Upon request, Qwest shall permit CLEC to install Poles/lnnerduct. 
Qwest reserves the right to reject any non-conforming replacement Pole/Conduit 
installed by CLEC that do not conform to the NESC, OSHA or local ordinances. 



To the extent that a modification is incurred for the benefit of multiple parties, 
CLEC shall pay a proportionate share of the total actual cost based on the ratio 
of the amount of new space occupied by the facilities of CLEC to the total 
amount of space occupied by all parties including Qwest or its affiliates 
participating in the modification. Parties who do not initiate, request or receive 
additional space from a modification, are not required to share in the cost of the 
modification. CLEC, Qwest or any other party that uses a modification as an 
opportunity to bring its facilities into compliance with applicable safety or other 
requirements will be deemed to be sharing in the modification and will be 
responsible for its share of the modification cost. Attaching entities will not be 
responsible for sharing in the cost of governmentally mandated pole or other 
facility modification. Qwest does not and will not favor itself over other carriers 
when provisioning access to poles, innerduct and rights-of-way. 

10.8.2.1 1 Notification of modifications initiated by or on behalf of Qwest and 
at Qwest’s expense shall be provided to CLEC at least sixty (60) calendar days 
prior to beginning modifications. Such notification shall include a brief 
description of the nature and scope of the modification. If CLEC does not 
respond to a requested rearrangement of its facilities within sixty (60) days after 
receipt of written notice from Qwest requesting rearrangement, Qwest may 
perform or have performed such rearrangement and CLEC shall pay the actual 
cost thereof. No such notice shall be required in emergency situations or for 
routine maintenance of Poles/lnnerduct completed at Qwest’s expense. 

10.8.2.12 Qwest reserves the right to make an on-sitelfinal construction 
inspection of CLEC’s facilities occupying the Poles/lnnerduct system. CLEC 
shall reimburse Qwest for the actual cost of such inspections except where 
specified in this Section. 

10.8.2.1 3 When final construction inspection by Qwest has been completed, 
CLEC shall correct such non-complying conditions within the reasonable period 
of time specified by Qwest in its written notice. If corrections are not completed 
within the specified reasonable period, occupancy authorizations for the ROW, 
Poles/lnnerduct system where non-complying conditions remain uncorrected 
shall suspend forthwith, regardless of whether CLEC has energized the facilities 
occupying said Poles/lnnerduct or ROW system and CLEC shall remove its 
facilities from said Poles/lnnerduct or ROW in accordance with the provisions of 
this Section, provided, however, if the corrections physically cannot be made 
within such specified time, and CLEC has been diligently prosecuting such cure, 
CLEC shall be granted a reasonable additional time to complete such cure. 
Qwest may deny further occupancy authorization to CLEC until such non- 
complying conditions are corrected or until CLEC’s facilities are removed from 
the Poles/lnnerduct system where such non-complying conditions exist. If 
agreed between both Parties, Qwest shall perform or have performed such 
corrections and CLEC shall pay Qwest the actual cost of performing such work. 
Subsequent inspections to determine if appropriate corrective actions have been 
taken may be made by Qwest. 

10.8.2.1 4 Once CLEC’s facilities begin occupying the Poles/lnnerduct or 
ROW system, Qwest may perform a reasonable number of inspections. Qwest 



shall bear the cost of such inspections unless the results of the inspection reveal 
any violation or hazard, or that CLEC has in any other way failed to comply with 
the provisions of Section 10.8.2.20; in which case CLEC shall reimburse Qwest 
the costs of inspections and re-inspections, as required. CLEC’s representative 
may accompany Qwest on such field inspections. The cost of periodic inspection 
or any special inspections found necessary due to the existence of sub-standard 
or unauthorized occupancies shall be billed separately. 

10.8.2.15 The costs of inspections made during construction and/or the final 
construction survey and subsequent inspection shall be billed to CLEC upon 
completion of the inspections. 

10.8.2.1 6 Final construction, subsequent, and periodic inspections or the 
failure to make such inspections, shall not relieve CLEC of any responsibilities, 
obligations, or liability assigned under this Agreement. 

10.8.2.17 CLEC may use individual workers of its choice to perform any 
work necessary for the attaching of its facilities so long as such workers have the 
same qualifications and training as Qwest’s workers. CLEC may use any 
contractor approved by Qwest to perform Make-Ready Work. 

10.8.2.1 8 If Qwest terminates an Order for cause, or if CLEC terminates an 
Order without cause, subject to 10.8.4.5, CLEC shall pay termination charges 
equal to the amount of fees and charges remaining on the terminated Order(s) 
and shall remove its facilities from the Poles/lnnerduct within sixty (60) calendar 
days, or cause Qwest to remove its facilities from the Poles/lnnerduct at CLEC’s 
expense; provided, however, that CLEC shall be liable for and pay all fees and 
charges provided for in this Agreement to Qwest until CLEC’s facilities are 
physically removed. “Cause” as used herein shall include CLEC’s use of its 
facilities in material violation of any applicable law or in aid of any unlawful act or 
making an unauthorized modification to Qwest’s Poles/lnnerduct, or, in the case 
of ROW, any act or omission that violates the terms and conditions of either (a) 
the Access Agreement by which Qwest conveys a right of access to the ROW to 
CLEC, or (b) the instrument granting the original ROW to Qwest or its 
predecessor. 

10.8.2.1 9 Qwest may abandon or sell any Poles/lnnerduct, conduit or ROW 
at any time by giving written notice to CLEC. Any Poles, Innerduct, conduit or 
ROW that is sold, will be sold subject to all existing legal rights of CLEC. Upon 
abandonment of Poles/lnnerduct, conduit or ROW, and with the concurrence of 
the other joint user(s), if necessary, CLEC shall, within sixty (60) calendar days 
of such notice, either: 1) continue to occupy the PoIesAnnerduct, conduit or 
ROW pursuant to its existing rights under this Agreement if the Poledlnnerduct, 
conduit, or ROW is purchased by another party; 2) purchase the 
Poles/lnnerduct, conduit or ROW from Qwest at the current market value; or 3) 
remove its facilities therefrom. Failure to explicitly elect one of the foregoing 
options within sixty (60) calendar days shall be deemed an election to purchase 
the Poles/lnnerduct, conduit or ROW at the current market value if no other party 
purchased the Poles/lnnerduct, conduit or ROW within this sixty (60) day period. 



10.8.2.20 CLEC’s facilities shall be placed and maintained in accordance 
with the requirements and specifications of the current applicable standards of 
Bellcore Manual of Construction Standards, the National Electrical Code, the 
National Electrical Safety Code, and the rules and regulations of the 
Occupational Safety and Health Act, all of which are incorporated by reference, 
and any governing authority having jurisdiction. Where a difference in 
specifications exists, the more stringent shall apply. Notwithstanding the 
foregoing, CLEC shall only be held to such standard as Qwest its Affiliates or 
any other Telecommunications Carrier is held. Failure to maintain facilities in 
accordance with the above requirements or failure to correct as provided in 
Section 10.8.2.13 shall be cause for termination of the Order. CLEC shall in a 
timely manner comply with all requests from Qwest to bring its facilities into 
compliance with these terms and conditions. 

10.8.2.21 Should Qwest under the provisions of this Agreement remove 
CLEC’s facilities from the Poles/lnnerduct covered by any Order, Qwest will 
deliver the facilities removed upon payment by CLEC of the cost of removal, 
storage and delivery, and all other amounts due Qwest. If CLEC removes 
facilities from Poles/lnnerduct for other than repair or maintenance purposes, no 
replacement on the Poles/lnnerduct shall be made until all outstanding charges 
due Qwest for previous occupancy have been paid in full. CLEC shall advise 
Qwest in writing as to the date on which the removal of facilities from the 
Poles/lnnerduct has been completed. 

10.8.2.22 If any facilities are found attached to PolesAnnerduct for which no 
order is in effect, Qwest, without prejudice to its other rights or remedies under 
this Agreement, may assess a charge and CLEC agrees to pay a charge of 
$200.00 per Pole or $200 per innerduct run between two manholes, plus 
payment as specified in this Section. Qwest shall waive the unauthorized 
attachment fee if the following conditions are both met: (1) CLEC cures such 
unauthorized attachment (by removing it or submitting a valid Order for the 
attachment in the form of Attachment 2 of Exhibit D, within thirty (30) days of 
written notification from Qwest of the unauthorized attachment; and (2) the 
unauthorized attachment did not require Qwest to take curative measures itself 
(e.g., pulling additional innerduct) prior to cure by CLEC. Qwest shall also waive 
the unauthorized attachment fee if the unauthorized attachment arose due to 
error by Qwest rather than CLEC. CLEC is required to submit in writing, within 
ten (10) business days after receipt of written notification from Qwest of the 
unauthorized occupancy, a Poles/lnnerduct application. If such application is not 
received by Qwest within the specified time period, CLEC will be required to 
remove its unauthorized facility within thirty (30) calendar days of the final date 
for submitting the required application, or Qwest may remove CLEC’s facilities 
without liability, and the cost of such removal shall be borne by CLEC. 

10.8.2.23 No act or failure to act by Qwest with regard to an unauthorized 
occupancy shall be deemed as the authorization of the occupancy. Any 
subsequently issued authorization shall not operate retroactively or constitute a 
waiver by Qwest of any of its rights or privileges under this Agreement or 
otherwise. CLEC shall be subject to all liabilities of the Agreement in regard to 
said unauthorized occupancy from its inception. 



10.8.2.24 Qwest will provide CLEC non-discriminatory access to poles, 
ducts, conduits and ROW pursuant to 47 USC 5 224 and FCC orders, rules and 
regulations pursuant to 47 USC 5 224. In the event of a conflict between this 
SGAT, on one hand, and 47 USC 5 224 and FCC orders, rules and regulations 
pursuant to 47 USC 5 224, on the other, 47 USC 5 224 and FCC orders, rules 
and regulations pursuant to 47 USC § 224 shall govern. Further, in the event of 
a conflict between Exhibit D, on one hand, and this SGAT or 47 USC 5 224 and 
FCC orders, rules and regulations pursuant to 47 USC 5 224, on the other, this 
SGAT or 47 USC 5 224 and FCC orders, rules and regulations pursuant to 47 
USC 5 224 shall govern, provided however, that any Access Agreement that has 
been duly executed, acknowledged and recorded in the real property records for 
the county in which the ROW is located shall govern in any event pursuant to its 
terms. 

10.8.2.25 
domain on behalf of CLEC. 

Nothing in this SGAT shall require Qwest to exercise eminent 

10.8.2.26 
Qwest has an ROW agreement, the following: 

Upon CLEC request, Qwest will certify to a landowner with whom 

10.8.2.26.1 that the ROW agreement with Qwest does not preclude 
the landowner from entering into a separate ROW agreement with 
CLEC; and 

10.8.2.26.2 that there will be no penalty under the agreement between 
the landowner and Qwest if the landowner enters into a ROW 
agreement with CLEC. 

10.8.3 Rate Elements 

Qwest fees for attachments are in accordance with Section 224 of the Act and FCC 
orders, rules and regulations promulgated thereunder, as well as the rates established 
by the Commission including the following rates, are reflected in Exhibit A. 

10.8.3.1 Inquiry Fee. A non-refundable pre-paid charge used to recover 
the costs associated with performing an internal record review to determine if a 
requested route and/or facility is available. or with respect to ROW, to determine 
the information necessary to create the ROW Matrix, which identifies, for each 
ROW, the name of the original grantor and the nature of the ROW (Le., publicly 
recorded and non-recorded) and the MDU Matrix, which identifies each 
requested legal agreement between Qwest and a third party who has a multi-unit 
building in Qwest’s possession that relates to Telecommunications Services 
provided to or through real property owned by the third party (MDU Agreement) 
and, for each such MDU Agreement, the name of the third party. Separate 
Inquiry Fees apply for ROW, Poles and Conduithnerduct. 

10.8.3.2 Field Verification Fee/Access Agreement Preparation Fee. In the 
case of Poles and Innerduct, the Field Verification Fee is a non-refundable pre- 
paid charge which recovers the estimated actual costs for a field survey 
verification required for a route and to determine scope of any required Make- 



Ready work. Separate Field Verification Fees apply for Poles and Manholes. In 
the case of ROW, the Access Agreement Preparation Fee is a non-refundable, 
pre-paid charge which recovers the estimated actual costs for preparation of the 
Access Agreement for each ROW requested by the CLEC. Field Verification 
and Access Agreement Preparation Fees shall be billed in advance. 

10.8.3.3 Make-Ready Fee. A pre-paid non-refundable (other than true-up) 
charge which recovers the cost of necessary work required to make the 
requested facility/ROW available for access. For innerduct, this could include, 
but is not limited to, the placing of innerduct in conduitlduct systems or core 
drilling of manholes. For pole attachment requests, this could include, but is not 
limited to, the replacement of poles to meet required clearances over roads or 
land. For ROW, this Make-Ready could include, but is not limited to, personnel 
time, including attorney time. With respect to ROW, Make-Ready work refers to 
legal or other investigation or analysis arising out of CLEC’s failure to comply 
with the process described in Exhibit D for ROW, or other circumstances giving 
rise to such work beyond the simple preparation of one or more Access 
Agreements. The estimated pre-paid fee shall be billed in advance. 

10.8.3.4 Pole Attachment Fee. A pre-paid fee which is charged for the 
occupancy, including during any Make-Ready period, of one foot of pole space 
(except for antenna attachment which requires two feet). This fee shall be 
annual unless CLEC requests that it be semi-annual. 

10.8.3.5 lnnerduct Occupancy Fee. A pre-paid fee which is charged for 
the occupancy, including during any Make-Ready period, of an innerduct on a 
per foot basis. This fee shall be annual unless CLEC requests that it be semi- 
annual. 

10.8.3.6 Access Agreement Consideration. A pre-paid fee which 
constitutes consideration for conveying access to the ROW to CLEC. This fee 
shall be a one-time (Le. non-recurring) fee. 

10.8.4 Ordering 

There are two (2) steps required before placing an Order for access to ROW, lnnerduct 
and Pole Attachment: Inquiry Review and Field Verification. 

10.8.4.1 Inquiry Reviews. Upon receipt of an inquiry regarding ROW 
access, Pole Attachment or lnnerduct Occupancy, Qwest will provide CLEC with 
Exhibit D. CLEC will review the documents and provide Qwest with maps of the 
desired area indicating the routes and entrance points for proposed attachment, 
proposed occupancy or proposed CLEC construction on Qwest owned or 
controlled Poles, lnnerduct and ROW as well as the street addresses of any 
multi-unit buildings upon or through which CLEC proposes construction on ROW 
owned or controlled by Qwest. CLEC will include the appropriate Inquiry Fee 
with a completed Attachment 1 .A from Exhibit D. 

10.8.4.1.1 Inquiry Review - DucVConduit. Qwest will complete 
the database inquiry and prepare a duct structure diagram 



(referred to as a “Flatline”) which .shows distances and access 
points (such as manholes). Along with the Flatline will be 
estimated costs for field verification of available facilities. These 
materials will be provided to the CLEC within ten (10) calendar 
days or within the time frames of the applicable federal or state 
law, rule or regulation. This time frame is applicable to the 
standard inquiry of thirty (30) Utility Holes or fewer. An inquiry 
which exceeds the standard will have negotiated completion 
dates. 

10.8.4.1.2 Inquiry Review - Poles. Qwest will provide the 
name and contact number for the appropriate local field engineer 
for joint validation of the poles and route and estimated costs for 
field verification on Attachment l .B  of Exhibit D within ten (10) 
calendar days of the request. This time frame is applicable to the 
standard inquiry of one hundred (100) poles or fewer. An inquiry 
which exceeds the standard will have negotiated completion 
dates. 

10.8.4.1.3 Inquiry Review - ROW. Qwest shall, upon 
request of CLEC, provide the ROW Matrix, the MDU Matrix and a 
copy of all publicly recorded agreements listed in those Matrices 
to CLEC within ten (10) days of the request. Qwest will provide to 
CLEC a copy of agreements listed in the Matrices that have not 
been publicly recorded if and only if CLEC obtains authorization 
for such disclosure from the third party owner(s) of the real 
property at issue by an executed version of either the Consent to 
Disclosure form or the Consent Regarding Access Agreement 
form, both of which are included in Exhibit D, Attachment 4. 
Qwest may redact all dollar figures from copies of agreements 
listed in the Matrices that have not been publicly recorded that 
Qwest provides to CLEC. Any dispute over whether terms have 
been redacted appropriately shall be resolved pursuant to the 
dispute resolution procedures set forth in this Agreement. Qwest 
makes no warranties concerning the accuracy of the information 
provided to CLEC; CLEC expressly acknowledges that Qwest’s 
files contain only the original ROW instruments, and that the 
current owner(s) of the fee estate may not be the party identified 
in the document provided by Qwest. 

10.8.4.2 Field Verification - Poles Ducts and Access Agreement 
Preparation (ROW). CLEC will review the Inquiry results and determine whether 
to proceed with field verification for Poles/Ducts or Access Agreement 
preparation for ROW. If field verification or Access Agreement preparation is 
desired, CLEC will sign and return Attachment l .B of Exhibit D along with a 
check for the relevant verification fee (Field Verification Fee or Access 
Agreement Preparation Fee) plus $10.00 per Access Agreement as 
consideration for the Access Agreement. Upon payment of the relevant fee and 
Access Agreement consideration, if applicable, Qwest will provide, as applicable: 
depending on whether the request is for Poles, lnnerduct or ROW: (a) in the 



case of Poles or Duct, a field survey and site investigation of the Poles or Duct, 
including the preparation of distances and drawings, to determine availability of 
existing Poles/lnnerduct; identification of Make-Ready costs required to provide 
Innerduct; the schedule in which the Make-Ready work will be completed; and, 
the annual recurring prices associated with the attachment of facilities; (b) in the 
case of ROW, the completed Access Agreement(s), executed and 
acknowledged by Qwest. Upon completion of the Access Agreement(s) by 
CLEC, in accordance with the instructions, terms and conditions set forth in 
Exhibit D, the Access Agreement becomes effective to convey the interest 
identified in the Access Agreement (if any). Any dispute regarding whether a 
legal agreement conveys a ROW shall be resolved between CLEC and the 
relevant third party or parties, and such disputes shall not involve Qwest; and/or 
(c) In the case of Poles or Innerduct, estimates of Make-Ready costs and the 
annual recurring prices associated with the attachment of facilities shall be 
provided on Attachment 2 of Exhibit D and shall be completed according to the 
schedule in Exhibit D at paragraph 2.2. The Attachment 2 quotation shall be 
valid for ninety (90) calendar days. 

10.8.4.2.1 CLEC-Performed Field Verification. At the option of CLEC, it may 
perform its own field verification (in lieu of Qwest performing 
same) with the following stipulations: 1) Verifications will be 
conducted by a Qwest approved contractor; 2) A Qwest 
contractor will monitor the activity of CLEC contractor and a 
current labor rate will be charged to CLEC; 3) CLEC will provide 
Qwest with a legible copy of manhole butterfly drawings that 
reflect necessary Make-Ready effort; and 4) Qwest will use the 
CLEC-provided butterfly drawings and documentation to check 
against existing jobs and provide a final field report of available 
DuctAnnerduct. CLEC will be charged standard rates for Tactical 
Planner time. 

10.8.4.3 The review, signing and return of 
Attachment 2 of the General Information Document along with payment of the 
Make-Ready and prorated recurring access charges for the current relevant 
period (annual or semi-annual) shall be accepted as an Order for the attachment 
or occupancy. Upon receipt of the accepted Order from CLEC and applicable 
payment for the fees identified, Qwest will assign the requested space and 
commence any Make-Ready work which may be required. Qwest will notify 
CLEC when PolesAnnerduct are ready. 

Order - Poles and Ducts. 

10.8.4.4 
Make-Ready costs. 

Make-Ready - Estimates of Make-Ready are used to cover actual 

10.8.4.4.1 If Qwest requests, CLEC will be responsible for 
payment of the actual Make-Ready costs determined if such costs 
exceed the estimate. Such payment shall be made within thirty 
(30) days of receipt of an invoice for the costs that exceed the 
estimate. 



10.8.4.4.2 Within fifteen (15) business days of a request, 
Qwest will provide CLEC copies of records reflecting actual cost 
of Make-Ready work; provided, however, that, if Qwest does not 
possess all such records at the time of the request, then Qwest 
will provide copies of such records within fifteen (15) business 
days of receipt of such records. CLEC must request such 
records, if at all, within sixty (60) calendar days after written 
notification of the completion of the Make-Ready work. 

10.8.4.4.3 If the actual Make-Ready costs are less 
than the estimate, an appropriate credit for the difference will be 
issued upon request. Such request must be received within sixty 
(60) calendar days following CLEC’s receipt of copies of records if 
CLEC has requested records under this paragraph, or within sixty 
(60) calendar days after written notification of the completion of 
Make-Ready work if CLEC has not requested records under this 
paragraph. Such credit will issue within ten (10) business days of 
Qwest’s receipt of either all records related to such actual costs or 
CLEC’s request for credit, whichever comes last, but in no event 
later than ninety (90) calendar days following the request for 
credit. 

10.8.4.4.4 If CLEC cancels or if, due to circumstances 
unforeseen during inquiry/verification, Qwest denies the request 
for Poles, Ducts or ROW, upon CLEC request, Qwest will also 
refund the difference between the actual Make-Ready costs 
incurred and those prepaid by CLEC, if any. Such request must 
be made within thirty (30) calendar days of CLEC’s receipt of 
written denial or notification of cancellation. Any such refund shall 
be made within ten (1 0) business days of either receipt of CLEC’s 
request or Qwest’s receipt of all records relating to the actual 
costs, whichever comes last, but in no event later than ninety (90) 
calendar days following the denial. 

10.8.5 Billing 

CLEC agrees to pay the following fees in advance as specified in Attachments 1 .A, 1 .B, 
and 2 of Exhibit D: Inquiry Fee, Field Verification Fee, Access Agreement Preparation 
Fee, Make-Ready Fee, Pole Attachment Fee, lnnerduct Occupancy Fee and Access 
Agreement Consideration. Make-Ready Fees will be computed in compliance with 
applicable local, state and federal guidelines. Usage fees for Poles/lnnerduct (Le., Pole 
Attachment Fee and lnnerduct Occupancy Fee) will be assessed on an annual basis 
(unless CLEC requests a semi-annual basis). Annual usage fees for Poles/lnnerduct 
will be assessed as of January 1 of each year. Semi-annual usage fees for 
Poles/lnnerduct will be assessed as of January 1 and July 1 of each year. All fees shall 
be paid within thirty (30) days following receipt of invoices. All fees are not refundable 
except as expressly provided herein. 



10.8.6 Maintenance and Repair 

In the event of any service outage affecting both Qwest and CLEC, repairs shall be 
effectuated on a non-discrimina<ory basis a s  established by local, state or federal 
requirements. Where such requirements do not exist, repairs shall be made in the 
following order: electrical, telephone (EASAocal), telephone (long distance), and cable 
television, or as mutually agreed to by the users of the affected Poles/lnnerduct. 



BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO 

DOCKET NO. 971- 198T 

IN THE MATTER OF THE INVESTIGATION INTO U S W E S T  
COMMUNICATIONS, INC.'S COMPLLANCE WITH 8 271(C) OF THE 
TELECOMMUNICATIONS ACT OF 1996 

QWEST'S NOTICE OF FILING REVISED SGAT LANGUAGE REGARDING 
CHECKLIST ITEM 3 

Qwest Corporation, formerly U S WEST Communications, Inc., ("Qwest" ) 

submits this Notice Of Filing Revised SGAT Language Regarding Checklist Item 3, 

attached to which are revised versions of section 10.8 of the SGAT and Exhibit D to the 

SGAT. A request was made at that workshop that Qwest submit new, updated versions of 

section 10.8 and Exhibit D, reflecting all stipulations of the parties and Qwest's position 

on all remaining impasse issues. Qwest hereby complies with that request. 

On September 12, 2000, Qwest filed a Late-Filed Status Report On Issue 3-4 And 

Revised Statement Of Qwest Position Regarding Issue 3- 14, attaching revised versions of 

section 10.8 and Exhibit D. Those revised versions contained language agreed to by 

Qwest in  the course of negotiations up until the filing date and language representing 

Qwest's positions at the time on the remaining four impasse issues. 

At the last Colorado workshop, Qwest reached asreenlent with AT&T on two of 

the impasse issues: public recording of MDU agreements and deferral of checklist item 

3. Although the deferral stipulation did not require changes to the SGAT, Qwest's 

concession regarding recordation of MDU agreements required changes in Exhibit D, 

which are redlined in the attached version of Exhibit D. 



In addition, Qwest agreed to a revision of section 10.8.1.4 in the first Oregon 

workshop that was not shown in the September 12 kxersion of section 10.8, but which is 

shown in the attached version of section 10.8. 

Respectfully submitted, 

Q ~ E S T  CORPORATION 

Ejis A. Ciccolo, No. 17948 
Charles W. Steese, No. 026924 
QWEST LAW DEPARTMENT 
180 1 California Street 
Suite 5 I O 0  
Denver, CO 80202 
(303 ) 672-2884 

ATTORNEYS FOR QWEST CORPORATION 



CERTIFICATE OF SERVICE 

I hereby certify that an original and five copies of the above and foregoing QWEST'S 
NOTICE OF FILING REVISED SGAT LANGUAGE REGARDING CHECKLIST 
ITEM 3 was hand delivered this 29th day of September, 2000, to the following: 

Mr. Bruce N. Smith 
Colorado Public Utilities Commission 
Executive Secretary 
1580 Logan St., Office Level 2 
Denver. CO 80203 

and a copy has been hand delivered on the following: 

""Joseph Molloy 'i:*:Mana Jennings-Fader 
Colorado Public Utilities Commission 
1580 Logan St., OL-2 
Denver, CO 80203 

Assistant Attorney General 
1525 Sherman St., 5'h Floor 
Denver, CO 80203 

0 and a copy was served electronically to each person on the e-mail distribution list for this 
docket. 
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Telecommunications Act of 1996 ) 

DIRECT TESTIMONY OF 

KENNETH WILSON 
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AT&T COMMUNICATIONS 

OF THE PACIFIC NORTHWEST, INC. 

AND AT&T LOCAL SERVICES 

ADDRESSING 

ACCESS TO POLES, DUCTS, CONDUIT AND RIGHTS OF WAY, 

911, SIGNALING AND DATABASES, DIRECTORY LISTINGS, 

NUMBER ADMINISTRATION 

AND RECIPROCAL COMPENSATION 

EXHIBIT JSLW-IT 

MAY 22,2000 



e 
I . 

I1 . 

A . 

B . 

1 . 

2 . 

C . 

D . 

E . 

F . 

G . 
0 

TAB .E OF CONTENTS 

STATEMENT OF QUALIFICATIONS. SCOPE AND SUMMARY ............................... 1 

U S WEST’S COMPLIANCE FlLING .............................................................................. 9 

Checklist Item 3: Access to Poles. Ducts. Conduits and Rights of Way ............................ 9 

Checklist Item 7: 91 1 and E91 1 Services. Directory Assistance. and Operator Services . 20 

91 1E91 1 Services ............................................................................................................. 20 

Directory Assistance ......................................................................................................... 26 

Checklist Item 8: Directory Listings ................................................................................. 29 

Checklist Item 9: Number Administration ........................................................................ 35 

Checklist Item 10: Unbundled Signaling and Databases .................................................. 39 

Checklist Item 12: Dialing Parity ..................................................................................... 41 

Checklist Item 13: Reciprocal Compensation .................................................................. 42 

1 



1 I. STATEMENT OF QUALIFICATIONS, SCOPE AND SUMMARY 

@ 2 Q. PLEASE STATE YOUR NAME, POSITION, EMPLOYER, AND BUSINESS 

3 ADDRESS. 

4 A. 

5 

6 

7 

8 

My name is Kenneth L. Wilson. I am a Senior Consultant and Technical Witness with 

Boulder Telecommunications Consultants, LLC. My business address is 970 1 l th Street, 

Boulder, Colorado, 80302. I am filing this testimony on behalf of AT&T 

Communications of the Pacific Northwest, Inc. and AT&T Local Services on behalf of 

TCG Seattle and TCG Oregon (collectively “AT&T”). 

9 Q. PLEASE REVIEW YOUR EDUCATION AND RELEVANT WORK 

10 EXPERIENCE. 

I 1 A. I received a BS in Electrical Engineering from Oklahoma State University in 1972. I 

received an MS in Electrical Engineering from the University of Illinois in 1974. I 

completed all the course work for a Ph.D. in Electrical Engineering from the University 
e l 2  

13 

14 of Illinois in 1976. 

15 

16 

17 

I8 

19 

20 

I am currently a Senior Consultant and Expert Witness with Boulder 

Telecommunications Consultants, LLC. From 1995 through spring 1998, I was the 

Business Management Director for AT&T in Denver, managing one of the groups 

responsible for getting AT&T into the local market in the U S WEST Communications, 

Inc. (“U S WEST”) states. My primary responsibility was lead negotiator for AT&T with 

U S WEST in the 14 U S WEST states. I was also the senior technical manager in 

21 Denver, leading teams working on local network and interconnection planning, OSS 

23 interface architectures, and the technical aspects of product delivery. 

1 



1 

8 ,  - 

For the 15 years before coming to Denver, I worked at Bell Labs in New Jersey in a 

variety of positions. From January 1994 through May 1995 I led a team at Bell Labs 

3 

4 

5 

6 

7 

S 

investigating the various network infrastructure alternatives for entering the local 

telecommunications market. From 1992 through 1993, I was one of the key team leaders 

on a project to reduce AT&T's capital budget for network infrastructure. From 1986 

through 1992, I led a Bell Labs group which was responsible for network performance 

planning and assurance for AT&T Business Markets. From 1983 through 1985, I was a 

member of the first AT&T Bell Labs cellular terminal design team. From 1980 through 

9 

10 

1982, I was a member of a network architecture and network planning team at Bell Labs 

for AT&T's long distance services. 

11 Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

a 12 A. 

13 

14 

The purpose of my testimony is to review the terms and conditions under which 

U S WEST offers new entrants in Washington the following checklist items established 

under Section 27 1 of the Telecommunications Act of I996 (the "Act"): 

15 

16 rights of way; 

17 

1s Checklist Item 8 -- Directory listings; 

19 Checklist Item 9 -- Number administration; 

Checklist Item 3 -- Nondiscriminatory access to poles, ducts, conduits and 

Checklist Item 7 -- Nondiscriminatory access to 9 1 1 and E9 1 1 ; 

20 Checklist Item 10 -- Nondiscriminatory access to unbundled signaling and 

21 

22 Checklist Item 12 - Dialing parity; 

databases necessary for call routing and completion; 

Checklist Item 13 -- Reciprocal compensation. 



I Q. WHAT IS THE STANDARD AGAINST WHICH U S WEST’S PERFORMANCE 

- 7 MUST BE MEASURED UNDER SECTION 271? 

3 A. The competitive checklist and other requirements of Section 271 prescribe the 

4 

5 

mechanism by which a Regional Bell Operating Company (“RBOC”), such as 

U S WEST, may provide in-region interLATA services. Congress properly determined 

6 that an RBOC’s entry into the long distance market would be anti-competitive unless the 

7 

S 

RBOC’s local market power is “first demonstrably eroded by eliminating barriers to local 

competition.”’ To demonstrate compliance with Section 27 1, therefore, U S WEST must 

9 show that it has made real, significant, and irreversible steps to open its local market in 

10 Washington, both in statements of policy and in actual implementation of policy.‘ All of 

11 the “various methods of entry into the local telecommunications market contemplated by 

12 the Act -- construction of new facilities, purchase of unbundled network elements, and 

13 resale -- [must] be truly available,”’ in the manner proscribed by the Act, the Federal 

14 Communications Commission (“FCC”) regulations and orders and state commissions 

15 before U S WEST can be found to have actually opened its local markets. 

16 The FCC has concluded that to make a pi-inin fncic case that it is meeting the 

17 requirements of a particular checklist item, an RBOC must: 

1s 
19 
20 
21 
22 

demonstrate that it is providing access or interconnection pursuant 
to the terms of that checklist item. The Commission has previously 
concluded that, to establish that it is “providing” a checklist item, a 
BOC must demonstrate that it has a concrete and specific legal 
obligation to furnish the item upon request pursuant to a state- 

Applicatior? of Aineritech Michigan Pursuant to Section 2 71 of the Conzmuiiicatioizs Act of 
1934, as anzerzded, to Provide In-Region, IizterLATA services iii Michigan, CC Docket No. 97- 
137, Memorandum Opinion and Order, FCC 97-298 (released August 19, 1997), ¶ 18 
(“Ameritech Michigan Order”). 

1 
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4 

5 

approved interconnection agreement or agreements that set forth 
prices and other terms and conditions for each checklist item, and 
that it is currently furnishing, or is ready to furnish, the checklist 
item in the quantities that competitors may reasonably demand and 
at an acceptable level of quality.‘ 

6 Accordingly, U S WEST must demonstrate that it has a concrete and specific legal 

7 obligation to provide each checklist item in a manner that is consistent with the 

8 requirements of Sections 27 1, 25 1 and 252 of the Act. To meet this burden, this 

9 Commission has determined that U S WEST must demonstrate that its legal obligations 

IO have been met through Washington-approved interconnection agreements (“ICAs”), 

11 except that U S WEST may rely on its SGAT for elements and services not otherwise 

12 dealt with in the ICAs. 

13 Second, it must be determined whether U S WEST is currently furnishing, or is ready to 

furnish, the checklist item in the quantities that competitors may reasonably demand and 

at an acceptable level of quality. 
0 l 4  

15 

16 Q. SHOULD U S WEST’S PERFORMANCE UNDER THE FIRST SEVEN 

17 CHECKLIST ITEMS (THE SECOND PRONG OF THE ANALYSIS) BE 

18 ASSESSED AT THIS TIME? 

19 A. No. While Checklist Items 7,9,  and 10 have performance metrics and U S WEST has 

20 provided limited performance data, in some cases, and proposed metrics, in other cases, 

21 for all of the checklist items at issue here, performance-related issues should not be 

22 considered at this time. That is consistent with the Commission’s recognition in its 

Application of BellSouth Corporation puisuaizt to Section 271 of the Conzmurzicatiorzs Act of 4 

1934, as amended, to provide in region-inter LATA services in Louisiana, CC Docket No. 98- 
121, FCC 98-271, released October 13, 1998, ¶ 54 (“BellSourh Secorzd Louisiana Order”); 
Aineritech Michigan Order, 1 10. e 

4 



1 

5 Q* 
6 A. 

7 

8 

9 

10 

I 1  

12. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Order, dated March 15,2000, that OSS test results would not be considered until they are 

complete.’ The results of the OSS test encompass all performance measures related to all 

checklist items, and any evaluation of performance should await completion of the OSS 

test that governs that performance. 

WHY SHOULDN’T THE COMMISSION CONSIDER PERFORMANCE NOW? 

As the Commission is well aware, performance measurement data is inextricably linked 

to a discussion of Operational Support System (“OSS”) issues. Both performance 

metrics and the testing of U S WEST’s performance is under consideration in the 

Regional Oversight Committee (“ROC”) process established to test U S WEST’S OSS. 

ROC is in the process of developing appropriate performance metrics to measure 

U S WEST‘s performance under the standards established by the FCC under Section 27 1. 

Once these metrics are complete, U S WEST‘s performance will be measured in the 

Third Party Testing process to assess U S WEST‘s compliance with Section 27 1. As part 

of this process, an independent third party will audit U S WEST’s performance data. 

This is a critical part of the ROC collaborative process because inconsistent use, 

collection and examination of data will render the measurements inaccurate. 

Allowing the ROC collaborative process to complete the development, review and audit 

of U S WEST’s performance measures and data submitted thereunder is critical because 

AT&T’s careful examination of U S WEST’s performance measurement data in other 

Section 271 proceedings to date has shown that it is often unclear what data U S WEST is 

actually reporting. One problem is that U S WEST does not provide the raw data from 

Order Adoptirzg Supplemental Interpretive and Policy Statement on Process aizd Evideiztialy 5 

0 Requirements, Docket No. UT- 970300, p. 8. 
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1 

e2 

3 

4 

which its results are generated. AT&T has discovered through data requests and cross- 

examination in these proceedings that U S WEST is prone to inconsistent treatment of 

CLEC and U S WEST internal data, e.g., U S WEST may not include some data when 

measuring CLEC results but may include it  when measuring U S WEST's internal 

5 

6 

7 

performance, or vice versa. This inconsistent treatment results in potentially erroneous 

conclusions that U S WEST's performance for CLECs is better than it really is, and that 

U S WEST's performance to itself and its retail customers is worse than it really is. 

8 

9 

10 

11 

13 

14 

15 

16 

17 

ROC recognized the potential for data disputes and appropriately decided that an 

evaluation of U S WEST's data collection, analysis and reporting processes, and a review 

of U S WEST's actual data, is necessary before U S WEST-provided data can be relied 

upon. Therefore, Washington should wait until the entire ROC OSS test is concluded 

satisfactorily before it considers any performance data. Similarly, Washington should not 

approve any particular performance metrics proposed by U S WEST until the ROC 

performance metric development process is complete. Thus, for purposes of determining 

U S WEST's compliance with these performance-related checklist items, the 

Commission should reserve final resolution of these checklist items until the ROC 

collaborative process is complete and proper performance measurement data has been 

18 

19 Colorado Commissions . 

produced and assessed. This is consistent with the approach taken by the Arizona and 

20 Q. PLEASE SUMMARIZE YOUR TESTIMONY REGARDING THESE 

21 CHECKLIST ITEMS. 

22 A. While U S WEST has provided a matrix of provisions from Washington-approved ICAs 

that purport to satisfy its obligations under Section 271, U S WEST has presented no 

6 



8 

9 

10 

11 

13 

14 

15 

16 

17 

18 

specific evidence as to how these ICA provisions demonstrate U S WEST’s compliance 

with the seven checklist items at issue. Indeed, in its testimony, U S WEST relies 

exclusively on its SGAT when describing how it complies with these checklist items. In 

addition, U S WEST readily concedes that many of its checklist obligations are not 

satisfied by provisions in its Washington-approved ICAs, particularly obligations that 

stem from more recent FCC orders.6 Accordingly, from purely an ICA standpoint, 

U S WEST has not met its burden of proof. 

Instead, U S WEST’s testimony focuses entirely on its SGAT to demonstrate compliance 

with these checklist obligations. This is the approach that U S WEST has taken in other 

states, as well. Therefore, the focus of this testimony will be to analyze whether the 

SGAT submitted by U S WEST sets forth the concrete and specific legal obligations to 

furnish these seven checklist items. In fact, AT&T and U S WEST have engaged in 

extensive negotiations in the Arizona workshops to address the concerns AT&T has 

raised regarding the SGAT‘s compliance with Section 271 for the checklist items at issue. 

The parties have made considerable progress in those negotiations and many of AT&T’s 

concerns have been addressed by revisions that have been incorporated into the SGAT 

that U S WEST has filed in Washington. However, there remain outstanding issues on 

See U S WEST’s Comments Regarding Its Statement of Generally Available Terms and 
Conditions, In  the Matter of U S WEST Communications, Iizc. ’s Statement of Generally Available 
Terms Pursuant to Section 252(f) of the Telecominurzicatiorzs Act of 1996, Docket No. UT- 
003040, pp. 2-3,4, dated May 17, 2000 (“U S WEST SGAT Comments”) (“The SGAT, unlike 
current Commission approved interconnection agreements, (which in many instance are years 
old), contains provisions for new services per recent FCC’s (sic) orders, such as line sharing, 
high capacity loops, and UNE combinations.”) (“The SGAT is the most up-to-date statement of 
U S WEST’s legal obligations under section 27 1.. .”). @ 

7 
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0 2 

3 

4 

S 

6 

7 1 1 .  

all checklist items, except for Checklist Items 8 and 12. In addition, certain issues raised 

by AT&T have been deferred to other checklist items. Specifically, access to rights of 

way in connection with access to subloops/MDUs was deferred to Checklist Items 2 and 

4, LRN issues were deferred to Checklist Item 1, number porting issues and their impact 

on access to 91 1 were deferred to Checklist Item 11, and issues surrounding the 

reassignment of ported numbers to U S WEST customers was deferred to Checklist Item 

8 

9 

10 

11 

To aid the Commission, Commission Staff and other parties, this testimony has been 

structured to summarize AT&T's previous concerns and describe how those concerns 

were resolved in the course of the Arizona workshops. To the extent issues remain 

disputed, AT&T has provided a more detailed explanation of its concerns regarding 

U S WEST'S compliance for those issues. Finally in a few limited instances, AT&T has 

identified new concerns and has detailed those concerns below. 
a 

13 

13 Q. 

1s 

16 

17 CHECKLIST ITEM? 

18 A. 

19 

FOR THOSE ITEMS WHERE AT&T IS SATISFIED THAT THE SGAT 

REFLECTS AN APPROPRIATE LEGAL OBLIGATION, IS THAT SUFFICIENT 

TO SHOW THAT U S WEST HAS SATISFIED SECTION 271 FOR THAT 

No. First, U S WEST must demonstrate the second prong of the Section 271 analysis by 

demonstrating that it is currently furnishing, or is ready to furnish, the checklist item in 

20 

21 quality. 

the quantities that competitors may reasonably demand and at an acceptable level of 

8 
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2 

3 

4 

5 

6 

7 

8 

9 

0 

1 

2. 

3 

4 

15 

16 

17 

18 

19 

In addition, because the SGAT has not yet been approved by the Commission, it cannot 

be relied upon to satisfy U S WEST’S legal obligation. 

Further, although U S WEST claims that CLECs can “opt into” the provisions in its 

SGAT, it only allows them to do so if the provision does not otherwise “lose its context” 

or so long as the CLEC “maintains the context.”’ As a result, U S WEST has substantial 

and unfettered discretion to deny CLECs’ request to pick portions of the SGAT and make 

them part of their interconnection agreement. Incorporation of portions of the SGAT into 

CLEC interconnection agreements must be liberally permitted in order for U S WEST to 

be truly “offering” any particular service or network element. 

11. U S WEST’S COMPLIANCE FILING 

A. 

WHAT MUST U S WEST PROVE TO DEMONSTRATE COMPLIANCE WITH 

CHECKLIST ITEM 3? 

Section 27 1 (c)(2)(B)(iii) requires BOCs to provide “nondiscriminatory access to the 

poles, ducts, conduits, and rights-of-way owned or controlled by the [BOC] at just and 

reasonable rates in accordance with the requirements of section 124.”s 

Checklist Item 3: Access to Poles, Ducts, Conduits and Rights of Wav. 

Q. 

A.  

In the Local Coinpetition Order, the FCC interpreted section 25 1 (b)(4)  as requiring 

nondiscriminatory access to incumbent local exchange carriers’ (“LECs”) poles, ducts, 

conduits and rights-of-way for competing providers of telecommunications services in 

u s WEST SGAT Comments, p. 4. e BellSouth Second Louisiana Order, 1 17 1. 

9 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

accordance with the requirements of section 224.9 The FCC has reinforced the 

requirements set out in its Local Competitiorl Order in its recent Order on 

Recoizsideratioiz." In addition, the FCC more recently interpreted the revised 

requirements of Section 224 governing rates, terms and conditions for 

telecommunications carriers' attachments to utility poles in the Pole Attaclzineiit 

TeIecor?znzuiiicntioiis Rate Order. ' I  

Section 224(f)( 1 ) states that "[a] utility shall provide a cable television system or any 

telecommunications can-ier with nondiscriminatory access to any pole, duct, conduit, or 

right-of-way owned or controlled by it."" Notwithstanding this requirement, Section 

224(f)(2) permits a utility providing electric service to deny access to its poles, ducts, 

1 conduits, and rights-of-way, on a nondiscriminatory basis, "where there is insufficient 

3 - capacity and for reasons of safety, reliability and generally applicable engineering 

3 purposes." l 3  

Implementation of the Local Competition Provisions of the Telecor?ii?iiiiiicatioiis Act of 1996, 9 

First Report and Order, CC Docket No. 96-98, FCC 99-325 (rel. Aug. 8, 1996) ("Local 
Competition Order"). 
' O  Impleineiztatioiz of the Local Competition Provisions of the Telecoi?zr?iuizicatioiis Act of 1996, 
Order on Reconsideration, CC Docket No. 96-98, FCC 99-266 (rel. Oct. 26, 1999) ( "Order 011 

Reconsideration"). 
" Implemeiitation of Section 703(e) of the Telecomnzuizications Act of 1996, Amerzdnieiit of the 
Commission's Rules arid Policies Governing Pole Attachments, CS Docket No. 97- 15 1, 13 FCC 
Rcd 6777 ( 1998) ( "Pole Attacl~nzeiit TelecoiiziiiuIiicatiolzs Rate Order"). 

47 U.S.C. 9 224(f)( 1). Section 224(a) defines "utility" to include any entity, including a LEC, 
that controls, "poles, ducts, conduits, or rights-of-way used, in whole or in part, for any wire 
communications." 47 U.S.C. 9 224(a)( 1). 

47 U.S.C. 8 224(f)(2). 

10 



3 

4 

5 

6 

7 

8 

9 

10 

11 

13 

14 

15 

16 

17 

18 

Section 224 also contains two separate provisions governing the maximum rates that a 

utility may charge for "pole attachments."'4 Section 224(b)( 1 )  states that the 

Commission shall regulate the rates, terms, and conditions governing pole attachments to 

ensure that they are "just and reasonable."Is Notwithstanding this general grant of 

authority, Section 224(c)( 1 ) states that "[nlothing in [section 2241 shall be construed to 

apply to, or to give the Commission jurisdiction with respect to the rates, terms, and 

conditions, or access to poles, ducts, conduits and rights-of-way as provided in [section 

224(f)], for pole attachments in any case where such matters are regulated by a State." In 

addition, Section 224 expressly excludes incumbent LECs, such as U S WEST from the 

class of persons entitled to such access.16 

In its Bell South Second Louisiann decision, the FCC concluded that BellSouth 

demonstrated that it was providing nondiscriminatory access to its poles, ducts, conduits, 

and rights-of-way at just and reasonable rates, terms and conditions by demonstrating that 

it has established nondiscriminatory procedures for: ( 1 ) evaluating facilities requests 

pursuant to Section 224 of the Act and the Locnl Coinpetitiorz Oi-der; ( 2 )  granting 

competitors nondiscriminatory access to information on facilities availability; (3) 

permitting competitors to use non-BellSouth workers to complete site preparation; and 

(4) compliance with state and federal rates. 

19 

~~ 

l 4  Section 224(a)(4) defines "pole attachment" as "any attachment by a cable television system or 
provider of telecommunications service to a pole, duct, conduit, or right-of-way owned or 
controlled by a utility." 47 U.S.C. Q 224(a)(4). 
l5  47 U.S.C. 8 224(b)( 1). 

See 47 U.S.C. Q 224(a)(5) and 224(f)(l) and Local Competition Order, 9 1231. 
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1 The FCC specifically concluded that: 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 

consistent with the Commission’s regulations implementing section 224, 
we conclude that BellSouth must provide competing telecommunications 
carriers with access to its poles, ducts, conduits, and rights-of-way on 
reasonable terms and conditions comparable to those which it provides 
itself and within reasonable time frames. Procedures for an attachment 
application should ensure expeditious processing so that “no [BOC] can 
use its control of the enumerated facilities and property to impede, 
inadvertently or otherwise, the installation and maintenance of 
telecommunications . . . equipment by those seeking to compete in those 
fields.”” Pursuant to the Commission‘s rules, BellSouth must deny a 
request for access within 45 da s of receiving such a request or it will 
otherwise be deemed granted.’ If BellSouth denies such a request, it must 
do so in writing and must enumerate the reasons access is denied, citing 
one of the permissible grounds for denial discussed above.” 

r 

16 A lack of capacity on a particular facility does not entitle a BOC to deny a request for 

17 access. Sections 224(f)( 1) and 224(f)(2) require a BOC to take all reasonable steps to 

18 accommodate access in these situations. If a telecommunications carrier‘s request for 

19 access cannot be accommodated due to a lack of available space, a BOC must modify the 

20 facility to increase capacity under the principle of nondiscrimination.” 

21 Q. DOES U S WEST HAVE THE LEGAL OBLIGATION IN ITS ICAS OR SGAT TO 

-- 37 PROVIDE NONDISCRIMINATORY ACCESS TO POLES, DUCTS, CONDUITS, 

33 AND RIGHTS OF WAY? 

24 A. No. While AT&T’s ICA language is fairly encompassing, it does not reflect all of the 

25 new obligations that have been established by the FCC in more recent orders.” On the 

26 

Local Competition Order, 1 1123. 

BellSouth Second Louisiana Order, 1 176. 
Local Cornpetition Order, 1 1224. 
See, e.g, Order oil Recoizsideratioiz. 

17 

l8 47 C.F.R. 8 1.1403(b). 
19 

12 



1 other hand, the TCG ICA has minimal language relating to access to poles, ducts 

conduits, and rights of way. 

3 With respect to the SGAT, AT&T and MCI raised a number of issues in the Arizona 27 1 

4 

5 

6 

workshop regarding the SGAT's provisions addressing access to poles, ducts, conduits, 

and rights of way. The majority of AT&T's concerns were addressed through revisions 

made by U S WEST to its SGAT and via representations made by U S WEST in the 

7 course of the workshop. The discussion below explains these issues and, in some 

8 instances, any steps that need to be taken in Washington to address these issues. 

9 Q* 

10 

11 A. 

13 

14 

15 

16 

PLEASE SUMMARIZE THE ISSUES THAT WERE RAISED BY AT&T IN 

ARIZONA ON THIS CHECKLIST ITEM AND HOW THEY WERE RESOLVED. 

In the Arizona workshops, AT&T raised concerns that the SGAT did not provide 

assurances to CLECs that U S WEST will provide access to poles, ducts, conduit and 

rights-of-way "owned or controlled by" U S WEST, as is required by the Act. Without 

such assurances, U S WEST would not be legally bound to provide access to the full 

panoply of poles, ducts, conduits and rights-of-way required by the Act. U S WEST has 

corrected this concern with revisions to Section 10.8.2.1. 

17 

18 

19 

20 

21 

Second, the SGAT failed to acknowledge that U S WEST may only deny a request for 

access for reasons of safety, reliability and generally applicable engineering purposes, 

provided these principles are applied in a nondiscriminatory manner." If a CLEC request 

for access cannot be accommodated due to a lack of available capacity, U S WEST must 

modify the facility to increase its capacity under the principle of nondiscrimination and 

@ " 47 U.S.C $224(f)(2); Local Competition Order, ¶ 1222. 

13 
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8 

9 

10 

1 1  

13 

14 

15 

16 

17 

18 

must explore accommodation in good faith with the party seeking access.23 U S WEST 

revised Section 10.8.2.6 to address this concern. 

Third, U S WEST may not reserve space for the provision of telecommunications or 

video service to the detriment of a new entrant, although the utility may reserve space for 

its core utility service.” The SGAT was completely silent on when and how U S WEST 

will reserve space for itself. U S WEST revised Section 10.8.2.6 to address this issue. 

Fourth, U S WEST did not make any affirmative statement as to what poles, ducts, 

conduits and rights-of-way will be made available or where those will be made available. 

AT&T asserted that i t  must be clear that U S WEST is obligated to provide access to all 

poles, ducts, conduits and rights-of-way, whether on public property, private property or 

owned property, that is owned or controlled by U S WEST. Similarly, U S WEST makes 

no affirmative statement about access to Multiple Dwelling Unit (“MDU”) and other 

multiple tenant environments. The FCC has tentatively concluded that the obligations 

under Section 224 encompass in-building conduit, such as riser conduit, that may be 

owned or controlled by U S WEST.?’ Availability of space on rooftops of U S WEST 

buildings and public and private buildings where U S WEST has access was also not 

mentioned. U S WEST added and revised Section 10.8.1.3 to generically address this 

issue. 

47 U.S.C $224(f)(2); Order on Reconsideration, 9( 8. 
Local Coinpetition Order, 1 1120. 
Promotion of Competitive Networks in Local Telecoi~in~urzicatiorzs Market, Notice of Proposed 

23 

24 

25 

Rulemaking and Notice of Inquiry, WT Docket No. 99-317, FCC 99-141,¶44 (rel. July 7, @ 1999). 

14 
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10 

11 

13 

14 

15 

16 

17 

18 

19 

20 

21 

-- 37 

Fifth, the SGAT specifically prohibited CLECs from making splices in the central office 

manhole, while acknowledging U S WEST'S right to do so. U S WEST has amended 

Section 10.8.2.9 to accommodate this concern. 

Sixth, Section 10.8.2.19 of the previous SGAT required CLECs to give up the use of 

poles, ducts, conduits and rights-of-way when U S WEST decides to abandon those or to 

buy the poles/innerduct from U S WEST. If U S WEST sells poles or innerduct to 

another party, the SGAT seemed to preclude the CLECs' right to any ongoing use. This 

could be very expensive for the CLECs and potentially disruptive to existing service. 

AT&T asserted that U S WEST should include provisions in any contract for sale of 

poles, innerduct or rights-of-way that protects existing and continuing CLEC use of the 

conveyed poles, conduits, ducts or rights-or-way. U S WEST should further protect 

CLECs' interests in poles, ducts, conduits and rights-of-way when U S WEST sells an 

exchange outright. Section 10.8.2.19 of the SGAT was amended to accommodate these 

concerns. 

Seventh, AT&T and Cox raised concerns regarding U S WEST'S provisioning of access 

to MDUs, expressing concerns regarding the use of exclusive arrangements with MDU 

and campus business owners/operators that work to exclude CLECs from accessing rights 

of way of the MDUs and campus businesses. This prevents CLECs from providing 

competitive service to residential and business customers located within the complexes. 

In Arizona, the parties agreed to defer this issue to Checklist Item 2 (UNEs), and 

Checklist Item 4 (Loops and Subloops). AT&T agrees to defer this issue in Washington 

to the workshops on Checklist Items 2 and 4. If not, AT&T requests an opportunity to 

15 



1 

2 scheduled workshops. 

supplement these comments to address these issues, or to discuss its concerns during the 

3 

4 

5 

6 

7 Orders. 

Eighth, AT&T expressed concern that numerous requirements associated with the cost of 

replacement or modification of existing poles, ducts, conducts or innerduct that had been 

addressed by the FCC were not fully reflected in the SGAT. U S WEST revised Section 

10.8.2.10 to conform the cost requirements to the relevant requirements in the FCC 

S 

9 

10 

Ninth, AT&T raised concerns regarding the issue of ownership of innerduct that is placed 

by a CLEC in an empty U S WEST duct. U S WEST has modified Section 10.8.1.2 of 

the SGAT to accommodate this concern. 

Tenth, U S WEST did not specifically grant access rights to rooftop space on U S WEST 

buildings. In the Arizona workshops, U S WEST stated that Section 10.8.1.3 includes 

such access to the extent the space is owned or controlled by U S WEST. U S WEST 

12 

13 

14 must make this same acknowledgement in Washington. 

15 Q. ARE THERE ANY REMAINING ISSUES WITH THE SGAT LANGUAGE 

16 

17 A. 

1s 

19 

20 

31 days. 

U S WEST HAS PROPOSED ON THIS CHECKLIST ITEM? 

Yes. Section 10.8.2.4 fails to obligate U S WEST to provide relevant plats, maps, 

engineering reports and other data within any time frame if such requests involve the 

gathering of plats from multiple locations. At a minimum, U S WEST should be 

obligated to provide such information within a reasonable time period, not to exceed 60 

16 
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10 

11 

13 

14 

15 

16 

17 

18 

19 

20 

21 

33 *- * 23 

Section 10.8.2.5 ambiguously limits U S WEST’S obligations to construct, install, modify 

or place Poles/Innerduct as required by the Pole Attachment Act of 1934 or as otherwise 

“expressly” provided in the SGAT. The SGAT should incorporate all other relevant state 

and municipal laws in this regard. The SGAT should be revised to clarify that 

U S WEST must comply will all laws, be they federal, state or municipal, that relate to 

the construction, installation, modification or placement of poles, ducts, conduits and 

rights-of-way. 

In Section 10.8.2.8, U S WEST obligates all CLECs to obtain the necessary authority to 

occupy ROW andor Poles/Innerduct. While perfectly appropriate, U S WEST fails to 

obligate itself to provide agreements that i t  may have in respect to such ROW or 

Poles/Innerduct upon the request of the CLEC, thereby unnecessarily hampering the 

CLEC from concluding its agreement with the owners of these rights. AT&T has 

experienced situations in its negotiations with municipalities and private owners that 

provision of such agreements would have geatly accelerated its negotiations and 

U S WEST has refused to provide them. U S WEST should be affirmatively obligated in 

the SGAT to provide upon the request of a CLEC any and all documents relevant to 

U S WEST rights and obligations concerning a ROW or PolesAnnerduct. 

U S WEST, in Section 10.8.2.14, improperly allows itself to recover the costs of any 

inspection conducted by U S WEST in which a violation, hazard or other breach of the 

SGAT is detected. There is no materiality standard qualifying this right of recovery, 

thereby incenting U S WEST to ascertain minor or inconsequential issues to afford itself 

recovery. U S WEST should only be able to recover its costs of inspection upon 

verification that a material violation or breach has occurred. Further, in Section 10.8.2.15 

17 
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8 

9 

10 

I 1  

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q 23 

and 10.8.2.16, U S WEST sets up the curious dichotomy of requiring CLECs to pay for 

all inspections during construction and afterwards, but disclosing any liability in respect 

to such construction and the related inspections. In effect, U S WEST is asking to be 

paid without assuming any responsibility. Either U S WEST should assume the normal 

liability associated with inspections or, in the alternative, it should not recover the costs 

of such inspections. 

In Section 10.8.2. 18, U S WEST utilizes ambiguity of terms to its benefit. In this section, 

U S WEST reserves itself the right to terminate an order “for cause” and fails to limit the 

definition of what constitutes cause. At a minimum, if the drastic remedy of terminating 

an order is to be vested in U S WEST, the explicit circumstances of when U S WEST 

may do so needs to be outlined. 

Finally, in Section 10.8.2.20, U S WEST conditions a CLEC‘s access to poles, ducts, 

conduits and rights of way on the “requirements and specifications of the current 

applicable standards of Bellcore Manual of Construction Standards, the National 

Electrical Code, the National Electrical Safety Code, and the rules and regulations of the 

Occupational Safety and Health Act . . .,” all of which are incorporated into the SGAT 

by reference. This paragraph is problematic in at least two ways. First, this paragraph 

purports to reconcile potential discrepancies among these standards by requiring that 

“[wlhere a difference in specifications exists, the more stringent shall apply.” This 

provision makes U S WEST’s standards regarding access to poles, ducts, conduits and 

rights of way unreasonably restrictive. A more permissive and procompetitive approach 

would be to require that the less stringent specification shall apply. Second, this 

paragraph makes reference to “U S WEST’s procedures governing its standard 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

14 

maintenance practices,” but the paragraph does not explain these “procedures,” does not 

incorporate such “procedures” into the SGAT by reference (as it does with the others 

mentioned previously) and, does not make clear whether these “procedures” supplement 

or supercede the standards mentioned previously. U S WEST has not presented these 

procedures as evidence in this proceeding. Therefore, there is no way to evaluate the 

terms and conditions set forth in these procedures. In short, there is no way for this 

Commission to ascertain whether these procedures are consistent with the law and 

implementing FCC regulations and orders and are nondiscriminatory. Nor is there any 

way to determine if the terms and conditions set forth in the document are consistent with 

the provisions of the SGAT. For this reason alone, U S WEST cannot satisfy checklist 

item 3. Given U S WEST‘s reliance on extrinsic standards, which are at least verifiable 

and the product of known, industry standard development processes, and U S WEST’S 

explicit (if restrictive) process for dealing with conflict among them, U S WEST’s 

reference to additional “procedures” is too vague. This section should be revised. 

15 Q. WHAT IS YOUR CONCLUSION REGARDING CHECKLIST ITEM 3? 

16 A. 

17 

18 

19 

20 

21 

Given that the Arizona revised language has been incorporated in the Washington SGAT 

and assuming the subloop/MDU issue is deferred in Washington as it was in Arizona and 

Colorado, the only unresolved issues on Checklist Item 3 relate to the additional concerns 

raised above. As currently drafted, these provisions are not consistent with the Act and 

must be rejected. The imposition of these inappropriate obligations must be eliminated 

before U S WEST can be found in compliance with Checklist Item 3. 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF COLORADO 

* * *  

IN THE MATTER OF THE 1 
INVESTIGATION INTO ) 
U S WEST COMMUNICATIONS, ) DOCKET NO. 971- 19ST 
INC’S COMPLIANCE WITH ) 
8 27 1 (C) OF THE TELECOMMUNICATIONS 1 
ACT OF 1996 1 

IN THE MATTER OF U S WEST ) 
COMMUNICATIONS, INC.’S STATEMENT OF ) DOCKET NO. 99A-577T 
GENERALLY AVAILABLE TERMS AND ) 
CONDITIONS ) 

RECOMMENDATION OF REDACTION PRINCILES FOR 
THIRD PARTY CONTRACTS & A RELATED EXAMPLE 

Pursuant to issues 3-3 and 3-4 to the follow up set of workshops, AT&T 

Communications of the Mountain States, Inc., TCG Colorado and WorldCom, Inc. 

(collectively “Respondents”) recommend the following redaction principles regarding 

third party contracts. In addition to the principles, Respondents offer a copy of redacted 

Exhibit 1 -ATT-59, attached hereto as Attachments 1, respectively. 

REDACTION PRINCIPLES 

The following redaction principles should be applied to U S WEST third party 

contracts : 

1. When a CLEC requests a copy of an agreement that U S WEST has with a 

property owner, which agreement involves the grant, either explicitly or implicitly, of 

rights concerning the ownership, control or use of rights-of-way, poles, ducts and 



conduits as defined herein, then U S WEST shall provide a copy of such agreement to the 

requesting CLEC. 

2. In producing a copy of the requested agreement, U S WEST may redact 

only those portions of the agreement that constitute trade secrets as defined under the 

Colorado Uniform Trade Secrets Act, 7-74-101 C.R.S. et seq. 

In no case shall U S WEST redact the entire agreement or any provisions 3. 

that describe, discuss, or otherwise reveal the subjects of right-of-way, easement or other 

right to use the property for telecommunications or other utility purposes. 

4. U S WEST shall not redact any provisions that provide incentives to the 

property owner to promote or sell U S WEST'S services to the third party tenants or 

residents of the property. 

5 .  U S WEST shall, where confidentiality provisions exist within such 

agreements, provide and acquire from the property owner all waivers necessary to allow 

the CLEC to review the agreement.' 

To be fully effective, these principles require appropriate modifications to the 

SGAT. 

Respectfully submitted on this 14th day of July 2000. 

The attorneys for AT&T are authorized to sign on behalf of WorldCom, Inc. 

' To the extent such provisions exist, U S WEST should have an affirmative obligation to provide the 
CLEC and property owner with a written explanation that any incentive provisions do not preclude the 
CLECs from employing the easements and rights of way nor prohibit CLECs from selling their services in 
competition with U S WEST. ' On a going forward basis. U S WEST should be creating an exemption for CLEC review in all contracts 
containing confidentiality provisions. 
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AT&T COMMUNICATIONS OF THE 
MOUNTAIN STATES, INC. 

Thomas C. Pelto 
Letty S.D. Friesen 

By: 
1875 Lawrence Street, Suite 1575 
Denver, Colorado 80202 
Telephone: (303) 298-6475 

and 

WORLDCOM, INC. 

Thomas F. Dixon, #500 
707 - 17* Street, Suite 3900 
Denver, Colorado 80202 
(303) 390-6206 
(303) 390-6333 (Fax) 

Language attested to by AT&T Commercial Attorney: Richard E. Thayer. 
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2/27 

SAMPLE NOT FOR EXECUTION 

AGREEMENT f OR NEW MULTI-TENANT RESlDENTlAL PROPERTIES 

"2. SCOPE OF AGREEMENT. ProDeq Owner [Develooer ac:tes to 1)  endDrse and DrcET;Zte 
- U S VEST as tne prekrrec surdter of lccal t~iec~rnr~~nic;r:!cns s e ~ ~ i c o s  ir.clucinc in terne! ~ ~ C S S S  

(U S W-ST ne!), and 2) the orovlsionlng of cecain U S W-ST FrcduCs a n d  servtces ior use a: tne prcceq  
(":he Frcperry") In re:urn U S WEST will provrdc Prooerry OwnerIDevelcuer with cecain SCNICCS uncer 
terns and cmdmons Srecifieo In this Agreement U s W-STs vanev of ServlceS IS intended to enhance 
the  value of the Propep Tne tenants ('Tenants"j will reside at the  PrcDeq spec:fieci in Altachment 1. 
wnitn by t!is re'erence is Incmcrated and mece can cf this Agreement A%cnme?t 1 w~l l  include the 
following. 1) tne lomion oi  the FroDerryjies) cmered by this Acresrner,!, and 2) the total numer oi 
indivicual resideniial unifs per Prooeq 

3. 0 S WEST OBLIGATIONS. 

3.1. U S WzST aareos to prsviae the followlns: 

2. Managment and maintenance of !he U S V E S T  kcillties s2ociiled in AYzchment 1. 
c. Marketing anc pronctionai SUEGOT, sucn 2s Caller ID. Call Waiting. U S WEST.net ServicEs, 
and Voice Messaging, nciuding; 1) Product and service c3iiatsrai matenals and displays, 2) 
U S WEST signage, and 3 )  Notice of soec:al promotions and ofien. 
C. PreDrovisioning (soft dial tone) Capability in new csns:ac:ion (subject to network 
avaiiability). 
d. An assigned U S WEST accaunt team. 
e. Remicance of payment to P rcpeq  OwnerIDevelooer for costs associated with the 
preparation of the prooery ("Property"). Such payment will be in the amount of s REDACTION 
(including tax) per eligible unit as specified in Azachment 1 
f. OneStepSM P r O p n  will be inChaed as specified in Ayachment 2, whlch by thls reference is 
incoporated and made pan of this Agreement. 

3.2. 
cneck-mark Delow: 

In addition. U S WEST will provide the following otner savices unaer tnis AgrePment as tndlcxed by 

Check 1 PEXQ Owner:Devp!ocer se!et!s 1 below I 
I Price aisccunts 3n or promotions of Business Voce b1essagr.S S2micE as aescrme in machrnent 

I Price arscsunts cn or crornctions of Encanced FAX Servtcis 2s :ss:ribeb in Amchment I 
1 U S WEST w i l l  watve nonrecurring rns;allation CX::~ 5-  L S VIEST ne! S m ~ e  1ns;alled at 
: PrccerytylOwnPr Deveiooer's leasma osceis) 
, P r o c e q  Owner/Dove!coers will recew B m m u r . :  d 52%, s;: :-E t n e p  retail prtce on U S WEST I 

1 
I I 

I 
i 
I 

1-1 

5 I 

SAMPLE NOT FOR EXECUTION 

http://WEST.net


SAMPLE NOT FOR EXECUTION 

I I supplies pagers (iimd six per prcDerry spesfiea in Anacnmenr 1). U S WEST sucpiiec ;23ers 
purchased by Propeq OwnerlDeveioper and its Tenants sfiall include air trme for the firs; G I ~  j 
(30) days at no charge. 

I 

! 
Ll I U S WEST Super Savings Calling PIX for fiusiness as descnbec in Azacment 1 

I .Up to five ( 5 )  fres U S WEST Advanced PCS handsets (wnere U S WEST AdvzncPt PCS 
I I service is availtble)." 

2.3. Przoerry Gwnerl!kvP!cper may se!ec: cnff (1) Cf the followtng four (1) CZtiCZS 

- P k t y  tele9hone systm st the PrCOe7  menaclernent 05cico Cncrr  tnlr cpt:zr, P ~ c z ~ T ~  
OwnerlDeveioper will receive t 53,000.00 cr&it por Property iocatlon c ~ v n m d  UZCPT tnis Apeme?: 
towarc' the  total r E t a I  value o i  a key telepnone sys:em supDhed by U S W-ST, anc whicn szaii ce 
insaliec; 2;  each s i  the Prapeq  rzanagemen: ofkes. 

- Up to 55 Call Waiting Identification Units. U p  to 55 call waitins units will be suppiied through 
U S WEST and are to be use6 at the  Property. Under this option, Propeq Owner/Developer has the 
option of purch2sing ten (10) or more additional units at discounted prices. U S WEST will supply 
cdtateral material for Tenants describing the servtces avaikbte from U S WEST. 

Or 

Cash Alternative (Property Owner/Develooer may se!ec! one (1) of tne ctsn attemative options listed 
below). Tnis Alternative aoplies Der Pr0pe.q. 

- One-time: One-bme payment of 51,500, 

Or - Any conbir,ation of cas? and VenturE ?hone(s) to equal SI ,500. (A Venture Phone value is S300) 
Example: 

. 1 Venture Phone - plus 51.200 
2 Venture Phones plus s 900 
3 Venture Phones plus S 600 
4 Venture Phones plus S 300 
5 Venture Phones and S 0.00 

4. PROPERTY OWNEWDEVELOPER OBLIGATIONS. Property OwnerlDeveloper agrees to the 
following obligations: 

4.1. Endorsement and promotion of U S WEST as the preferred full service provider of local , 
telecommunrcabons, including internet access (U S WEST.net). and vendor of choice to all of the Tenants 
residing at Property. Such endorsement will include, but may not be limited to, the following: 1) supplying 
Iderature, brochures and such  promohonal rnatenal as U S WEST may suooly from time to bme, 2) poshng 
U S WEST signage, and 3) verbally endorsing U S WEST sewces to the Tenants 

4.2. In its Tenant leasing packet, to make specific and exclusw r2fnrer.te to 'U S WEST as its 
preferred ",:Ovider of teleccmmunications service and include such infcm,a'.cn as u S \NEST may supply on 
how to order new U S WEST service. 

4.3. For Prooem specified in this Agreement. Property Owner/Devlt!ccs* will not endorse nor enrer into 
another endorsement agreement with any other local telecammunicationr n,mvicer incluaing but not limited e 

SAMPLE NOT FOR EXECUTION 

http://infcm,a'.cn


SAMPLE NOT FOR EXECUTION 

a 

to revenue snaring aareements during the tern of this Agreement provided however, P rcwq  
OwnerlDeveloper shall not preclude Tecants from seiesbng a service provider other than U S WEST. 

C 4. 
Yrcm U S VEST dunng ;he tenTl of this Agreement. 

To purckase fcr its own use U S WEST local 2ctsss service and intralATA long disance ser/rce 

4.5. 
te!e?hcne cablehire witiin the OUiiding 2% on their pcvaz ;rcce.q as rzsuired in sme anb local kriffs. 

To provide all the necessary ana aoeouate tenm::or, saace and reusale suocortrnc structures for 

- 1: 7 As scon as CCSSIDIC before any Tenants move in. Drovlae szec!r?c street aaaresses for each 
builcin; z; the ?mer;.?, Iccznon. the range of unit numDers in eacn builains, the o~ening Gate of the Frccerty 
letsins office tne firSi antrcitared or scaeauled 'Tenant move in date, the c3nstruction scnedule lncluaing 
wnen each buildml; mens or comes online, required teie9hone service dares, and rsd-iines of onelme 
drawincs cf the Proper/ site 

5. REVIEW AND ACCEPTANCE. U SWEST may review services performed by Prcperty 
OwnerlDeveioDer U S WEST shall notify Prooerty Owner/Deveiooer in wnring if the sewices do not conform 
to this Agrpement. Prmeny Owner/Deveioper shall cwec: such noncznfoming services within U~trry (30) 
days unaer tnis Agreemen: and Within fifteen (15) days for sewices under Aeachment 2, from such 
notification U S WEST sthall not waive any ncnts ana remesies which U S CryEST h2s or may have under 
this Acrtemezr or uncc law 

6. Title to and ownersnip of all U SWEST 
suoolied equipment and fzcillt!es Used uc to the Properry Owner/DevetoDers Demarcatron Point, is and 
remains with U S WcST U S WEST will Provision and scooly the Services descnbed in this Agreement in 

any manner anc by means of any eauionent, sobare.  and %crlibes U S WEST chooses. The method of 
provisionins oi  the Services is a rr,a!ier within U S WESTS S ~ I E  discrebor,. 

OWNEXSHIP AND PROVlSlONlNG OF SERVICE. 

7. CHARGES AND BILLING. 

7.1 
accDrdinc to the paymont t e n s  mecified in Section 8. oelow 

U S WEST shall pay charges due ProDery Owner/Develooer pursuant to this Agreement 

8. PAYMENT TERMS. U S WESTS payment to Property OwnerlDeveloper for the 5 '  REDACTION 
per unit fee at the  locabon(s) specified in Attachment 1 shall be made in two (2) installments, according to 
the following schedule: 

8 1. A payrnenr of 5O0h of the price agreed to (per each location sDeciiied in Aitachment 1) will be 
made won cmmencement of constructlor, at the  location. Prcpeq OwnerlDeveloper will notify 
U s WEST 0: such date and provido proof (?? s m  c3cnencemer,: ES de!orr,inel by U S WEST, and 
U S WEST sP8all have mi? (30) days from the retola of such nc:i-;lcaacn in wnich tc tender said 
payment. 

8.2 The final papen: cf 50% of the D n C a  (per  lccation specifies \rt A.;;aznTent 1)  wiil be made uDon 
final acteotance by U S WEST U S WESTS ~CCZ;~~?RCP s;;aii OD sasec XCT, :re location's reaciness for 
Tenani occucarcy U S WEST shan have t h iq  (30) cays frcr;: sard xz2s;ance to tender the final 
payment 

SAMPLE NOT FOR EXECUTION 
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SAMPLE NOT FOR EXECUTION 

9. ADVERTISING; PUBLICTPI. 

9.1. Propew Owner/Oevelooer tcknowiecges the value of the marks 'U S WCST and 'U S \$i=,ST 
Communications' (the 'Marks') and the ccccwill 2sscc;aed therewith and acknowledges that such ~cccwtll 
is a propemy nght belonging to U S WcST. InC and U S \NEST resoectively. and t:z nothins cantt!zot in 
this Acreement is intended 2s an zssicnrr.er.t cr Grant :o Procerry Owner!GeveIooer ci t q  n g t .  ti?:? cr 
interest In the Ma&. Otner t z n  U S WEST sucplier: material ~ U K U Z R I  to S e r m  4 t z c v n  re!srmce ;s cr 
use of U S WESTS name. iocc. or "LlarKs" IC any acve.?is;nc. cmmtior,ai effons or si;ziic:rj ("?ro:c::szzi 
Matem!") by Frcpery Owner:Deve!Goer will be S i Z Z i P t  3y U S VEST cnly unzer tP,e i c l l c v m ~  czndit::?s 

2 
receive U S W=,STs pnor wrizsn asxoval 

!hafi u s WEST SSNICeS 

Frme- OwnerlDev?!czer nus: 5s: s&mt the F;oncticr,al Mz:t:itI io u S &;_ST sr,: 

L 
u Tne Prcncticnal M~:erial szail r,ct De cse5 in c3nnEttlon with tny czocs or S ~ W I C S S  c:ncr 

C. U m n  ter;nir,ztion c i  3 1 s  Agrement. all Dermisslon to use the Frorotisna! hlattqa' snail 
cezse to exis: and P m e q  OwnerlDevelopar shall either Trcmptly return Pronotiar;ai hiater,ti tc 
U S WEST or aestroy it 

9.2. Nothina in this Agreement shall be constaed 2s the grant cf a license, either exmess or imol~ed. 
with respect to any copynghted rnatenai. logo. trademark. traae name. or any other intellectual propep ngnt 
now or herezfier. U S WEST makes no wamnbes regarclng rts ownennip of any ncnts in or the vaiiciry o i  
the Marks. 

10. CANCELLATION OF AGREEMENT FOR DEFAULT. 

10.1 Either parry may tenlr;ate this Agrczment for cause provicoc! wnten nctice soecljling the muse 
for termination and requestlnc correctlor; witnin thzy (3C) days is given tne other parry and such cause 1s 
not csrrected within such t h i q  (30) day penod I f  U S W-ST termtmtes this Agreement for cause pnor to 
the expiration of the t e n  cf this Agreement, Fropemy Owner/Deveiooer shalt remit to U S WEST a 
termintiion charge of F o Q  Dollars (S40.00) per unit for each year remaining in the term of this 
Agreement If Prooeq OwnerlDeveioDer terminates thls Agreement without cause, or if U S WEST 
terminates this Agreement for cause, prior to beginninS cmstructlon of the min imm number of units as 
specified in Section 4.6, ProDerry OwnerlDeveioper skall remit to U S WEST all payments received from 
U S WEST Cause is any maerral breach of the terms of this Agreement. 

10.2 This Agreement may be terminated by either party awing nobce to the other at any tlme after the 
occurrence of the following events: (a) a receiver, trustee, or liquidator of the other party is appointed for 
any of its properties or assets: (b) the  other party makes a general zssignment for the benefit of creditors; 
(c) the other party IS adjudicated as bankrupt or insolvent; (d) a petition for the reorganization of the other 
party or an arrangement with its creditors, or readjustment of its debt, or its dissolution or liquidation is 
filed under any law or statute, and (e) the other p a q  ceases doing business, commences dissoiution or 
liquidation. 

11. LlMlTATlON OF LIAEILIN. 

7 7 . 1 .  NElTHER PARTY IS LIABLE TO THE OTHED FOR ANY CONSEaUENTlr?L, INCIDErU'TAL. 
INDIRECT OR SPEClAL DAMAGES. INCLUDING CDMMERCIAL LOSS. HOWEVE? CAUSED A N D  
REGARDLESS OF LEGAL THEORY OR FORESEEABILITf. WHICH DIRECTLY OR INDIRECTLY 
ARISES f 8 0 M  THE SEi3VICES OR EQUIPMENT PRO\,'IDED BY U S VIEST 

11.2. €ACE PAR" IS F.ES?ONSIBLf TG TklE O W E 3  FG? KTJAL  ~ S Y S I C A L  DAMAGES 

LIMITED TO DAMAGES FOR PEFISONAL I N J U R Y  OR DEATk, 0 2  TO TANGISLE P R O P E 2 V  
ARISING IN EACH CASE F2OM ITS NEGLIGENT ACTS OR OMISSIONS 

DIRECTLY CAUSED IN THE COURSE OF ITS FZ?sFORMANC5 UNEf" T?E AGZfEMSNT. 3UT 

SAMPLE NOT FOR EXECUTION 
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12. UNCONTZOLLABLE CIRCUMSTANCES. Neither pany snail be deemed in vioiaticn cf this 
Agreement if it is preventec from perfominc m y  Of :ne OSligaticns under this Agreement 3y rezstn of 
sevefe wea3er 2nd S:OrmS. eofthquakes cr Cthor n2turZl octurrencss. smkns or other labor unrest; ;ewer 
fiilures; nuclear or Cther civil or mili:ary emerSenc:es, ac:s oi  ieyslative, Judicial, exesukve cr 
administrative authonttes; or any cther circms;ances whick ar2 not within its reasonawe c3nt;oI. 

14. DISPUTE RESOLUTION. 

14 1 0:ner thar; rks? ::am over whici t reSult;ory agency has exclusive Jurrsaictlon, all claims. 
regardless of lepl theory, whenever brcugnt and wnether between the parties or between one of the 
parties to this Acreemen; and the employees. agents or a5iared businesses of the otner party. s:lall be 
resoivec! by armation A single araitra~r engacec in tne pracxe of law and knowledgeable zbout 
telecommunications law shall cmduc: t k  arbitraricn in acmdancs with the then current rules of the 
American Amtraricn Assoc;ation ('W) 

14.2 
fins1 and malng and jugcnen? nay D e  enter22 in any t3cfi h tv lng  juns;c;ion tnereof. 

All expedireri precer'ures prescrize:: by the A S .  s x l l  atoly Tne arbitrztor's decsron sfiall be 

14.3 3:her than the dcttlnination oi thcso ciains OVF wnicn 2 reguiarory agency h t s  exclusive 
jurisdiction. fecerzl law (including the provisions of tne Fezera! Aroi::ztion A d ,  9 U.S.C. Sections 1-16) 
snail govern anc CmtrcI with resoec: to 2ny ssue r t l t r i n s  to the validity of :his Agreement to arbitrate and 
the arPitraDility of tne claims 

14.4 If any parry files a judicial or adrninis:rative action assertiq ciaims Subject to arbitration. and 
another party suc:essfully says suc3 action and/or cmpecs anitration of such claims, the  party filing the 
action snall pay h e  ober party's  COS:^ and expeises incurred in s e w n g  such  say or compelling 
arbitration, including reasonable attorney's fees 

15. LAWFULNESS. Tnis Agreement and the panes' actions under this Agreement shall comply with 
all appltcaDle federal. sate< and local laws. rules, rqulatians. cour; orders, and governmental agency 
orders Any change in rates, charges or rec;ulations mancated by tne lezally constituted authorities will 
act as a moaiiication of any cmtract to tkat extent without further ~ G I I C ~  This Agreement snall be 
governed by the laws of the sate where the P r o o e q  is lccated 

16. SEVERABILITY. In :he svcnt ::a: CXK.  cwornrnenzl z;v,c;i. or regularory zgency with 
proper juris2ic:ion certrmines that this Asreernem 2; a provisior, zf ::IS A.sioement IS unlawhl, this 
Agreement. or tfiai pr;vision' of tne Agreennr': tc the Pxient i t  IS ur,la..~;! -,-alf :2rmnz!P. I f  2 provision Of 

this Agreement is termlnaied bui the Facies can legally. cmnerz:.zil$! 3r.c -,raaicahly tmtinue without 
the teminatec! prcvrsicn. acd the  :~zim!& S:~V!SICR 15 net m ~ r : ~ :  I: T Z ! ~ T ~ T I ~ I ~  tne inrentions of the  
Fames here;o. t x  rornamder ~f 3 1 s  A 5 r t e 3 3 :  s x i !  z x , m , ~ e  ir, 25:;2::. 
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17. GENERAL PROVISIONS. 

17.1. 
operate as a waiver hereto. 

Failure or delay by either Larry i C  fxertrse any  risnt. power, or pr~v~iege hereunder, s;,til not 

17.2. In the event Propery Owner/Deve!ccer trznsfers :he Frcperr./. F r c c e q  OwneriDevelcco- shall 
provide U S WEST with notice of the transier cf prooerty, a s  well 2s :he nave  azcrsss. and telexcne 
nunoe. cf the sucCesfor-~n-mteres:v ai leas: t W y  (30) lays prior tc (ne, transfer k > e q  
OwnerlDeve!oaer Shall ensure that this Agrteqent IS assicnet tc its sucCess3r-lr,-lr,;eroS: E c w r v ~ ~ ,  If 

P x o e q  Owner!Developer atremrrs to ~SSIS::  :his Agreement tc 2 teleccmmunlcttlcns concany c;  any 
parsn:. s ~ b s r d ~ r y ~  or akhato thsrer,:. L‘ S WEST may terrrcate tncs Acreement. 2nd F::ze’;y 
OwnerlDevclcDee mall r em to U S LZTST ;i t z m r a c n  czarce unccr the iorru:2 s2t :or;h rn Szz:::~ IC 
 COVE Tnrs AsrPtment may not oe ass;p-ted to a telec3mnunrcations rPse!ier or teleccmmunl:t;i3ns 
carrier cnce: any circums:ances 

17.3 
U S WEST witn rescec: to Service proviced herein and supersczes any prior agro9men!s or 
unders:andings. 

- I nis Agrtment CmstItUtPS tfie entire unaers:analnc bewe% %merry Owner:Deve!ccer and 

17.4 
all of wnrch, together, s2all constrtute one and the same agreement. 

This Agreement may be executed in counterparts, each of which shall be deemed an oncinal, b?rt 

18. 
Azacmentjs), Aaaenda or Su?olernents here!o, as of the latest cate shown below: 

EXECUTION. The parties hereby execute and autnonze this Agreement Includicc any 

U S W E S T  Communicat ions,  Inc. 

Sisnaiure 

Name Type3 or Pnnted 

SiE;r,a;ure 

Name Typed or Printecl 

Title Title 

Date Date 

Address for Notices: Address for Notices: 

U S WEST Conmunlcations. Inc 
Comrnunlty Deveioper Group 
Attn: Matthew Terry 
5090 N 40m St.  R o o r  27C 
Phoenix. A?. E5278 
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Service I Regular Price I Special Offer 
I Monthlv 1 tns:allarion I 

1 I 

ATTACHMENT 1 

Message Notificanon Feature I REDACTION IREDACTION I REDACTION 
Scneaulec', Greeting Fcature I REDACTION I REDACTION 1 REDACTION 

-. 
I nis A E Z C m e n t  tc the Agreement Perrains rc :he Serv!ce(s) desc;lteri below. Where terms cr ccndksns 
of this ARacnrnent 1 c3nflict wit3 terms or czncltions o i  tne Ayeomen:. the terms and ccnditions cf this 
Acacmen: 1 shall tak? precedence. Tne Asreemef,: czvers ?mxq Owner!Develcper's P:scery a: the 
followins Icc2tiGr.s a d  numbers of unlts: S x h  P:ctor;y ICtEiiCrg GCS; ?us w m n  L' S '&'EST's servmg 
area. 

Z of Units 1 Construct ion Star: 
I Date i Propep Locations (SI 

1 

I , 

I 

I Total Number of Units I 1 
Business Voice Messaging Service offer: 

Procozy OwnerlDeve!opers seiesting thrs oEtr will receive one (1)  mailbox at no charge Der Property 
rnanaosment oiice(s) a: the locations listed anove and at its heaaauaRers lccation (if located w i t m  the 
U S WEST reZion) Prooerty Owner/Develooer will Z!SD reseive octicnal features seleaec at no cnarge, 
as mown k!ow 

'NOTE: Extension Mailbox Fea:xe and ScheSu!ed G r t n t i n ~  featur? ars not available on the same line. 

Enhanced FAX Service offer: 

Property OwnerlDevelcoers selecting this offer will receive U S WEST Enhanced FAX Services at no 
charge for nonrecumng and monthly recmng charges per Prcoerty management ofiice(s) at the 
locations k e d  above and at its beadquarters locahon (if located within the U S WEST region). Except as 
noted below, aDpllCabk usage charges will moly. Usage credit avatlable through thls Special Offer will 
be appiied and any rernalning credit balance from the Special OEer will be camed forward 

- 
Service I Regular Price I Special Offer 

Broaocast FAX 
I Monthly I Ins:allat!on I 

REDACTION 1 ~ ~ D A C G O N  I m D A c T I  ON , or 

' 
Fc\x 2 3 ~ 2 ~ s ;  Price Plans D E ' REDACTION REDACTION 

I 

REDACTION I I I I 
I I - - 

Never-ausv ;kx REDACTION I REDACTION 1 NO CHARGE 
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Super Savings Calling Plan for Business offer: 

Property OwnerlOevelopers selecting this offer will receive the U S WEST Super Savings Callmg Plan for 
all local long distance calls for the Prapeny management office(s) at :he locations lisied above and at its 
headquarters location (if located within the 0 S WEST rqion) 
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A77ACHMENT 2 

Tnis A t a c m e r r t  2 to the Agreement perzarcs tc the service:s) doscricled b ~ o w .  In additlon to ihose s;a:er' 
herein. all terms and conditions of the Acreement Shall aooly Where terms c: conditions of this A t t a c m e n t  
2 confllc! with t t rms  or condftrons of the Acreement. the terms and candi;;cns of thts Attachment 2 mall 
take precEdeoce 

PROPERTY OWNEWDEVELOPER MARKETING SALES THROUGH ONESTE? s' PROGRAM 

I. SCOPE OF AGREEMENT. U S WEST IS a provicer of te!ec3nrLunictt ions seNice ("Ser/:cts') 
Propery OwnerlDeveloper is ic a tcs iness  tmi allows it io take orders fcr U S WEST Services From Tsr,anrs 

- movrns irm tne srooerry czverat by this fitacnmen: 2 using the U S WEST O n e s t e p  Prqram 
("OneSte?M or '?:oc:ar;;') Tne PrCgam allcws the Tenants to reauost I: S W=ST Sew~ces t h r o q n  the 
Properry Cwner:Deve!coer without a call to the U S WEST business ofice P r o p e q  OwnerlDeveloper will 
not promot% s211 or ofier Services identified in this Agreement that a re  suppliec! by a provlder of such  SZN~CO 
other than U s VEST Tne locaticns of the Propemes cavered by this Azachment 2 are  as speafied in 

Exnrbit 1 In rc!urn for eat? tmpletec! sale t h r a s h  the O n e s t e p  Prccpm.  U S WEST will compensate  
Properiy OwnerlDeveiooer aczsrdins to the compensation schedule spes:fied In Exhibit 1 ~ rncxporated and 
made pa;: of this A a c n m e n t  2 by this reference This A E m m e n t  2 sets fcr3 the partles obligations ra:attng 
to the OneStrtP Drocjram and s u m  ac2i2onal terms and condittons as may apply and the pafires 
p e r h m a n c e  relaun~ t c  this Atacnnen;  2. 

2. U S VEST hereby appoints Prcperty 
OwnerlDevetoper 2s its nonsxclusive limited aqnnt to sell U S WEST Ser~~ces and pe~orn responsibilities 
specified heren  uncer the terns 2nd condiuons contamed in this Arzchnent  2. Dunng the term of this 
Attachment 2 and theraafier. U S WEST reserves tne r i p .  without cbligation or  liability to Property 
Owner/Deveioper. to m r k e ?  its Services, whetner throuch its own regresentttives, other agents,  or by any 
other means. Praperty Owner/Deveicper hersSy actem such appointment and cemes that, exce? as 
specifically provided for herein. it is capable of performing all of its obl igaons under this Attachment 2. 
Property OwnerlDeveloper shall per;lorm the dtAes specified herein only in relation to Services covered by 
this Attachment 2 and set fcrth in Exhibit 1. U S WEST may, from time to bme, modify Exhibit 1 by providing 
thirty (30) days  written notice. Property OwnerlDeveioper is autbonzed to perform the responsibilities 
covered by this Aitachment oniy at the locations specified herein. It is expressly understood and agreed that 
the agency created herclin is a limnid agency. and that Propep Owner!Deveioper shall have only those 
nghts a n c  responsibiiities specfcally descnbea in this AEachment 2 for Default. U S WEST may, at its sole 
discretion. with fifteen (15) days pnor wntten nouce, suspend or terminate this Attacnment 2 if Property 
OwnerlDevelopefs aciivities do not SatrSfy U S WEST'S professional or ethical standards, or if U S WEST 
has reasonable suspicion thaf Propeny OwnerlDeveloDer or any of Preoerty Owner/Developef s leasing 
personnel have no; fully c3mplled with per;'omance required unaer this At;at:,ment 2. 

APPOINTMENT OF PROPEXiY OWNERIDWELOPER. 

3. COMPENSATION. Comoensation for the services perfomed by P r m e q  Owner/Developer 
hereunder snall be as soecifiec! in Exhioi: 1 The cmDensaticr, agee.r :o n e r m  shall be the total 
campensanor, due to ProDenj OwnerlDeve!c?er uncer 1171s AXachmer,i 2 a?.c will 3y palc only rn accsrzance  
with the terns of this Aitacbment 2 U S WEST will provide wrthrn tweq 12'3 curiness days after the end  of 
eacn m o m  a hi cf tne Cm:Die!ed Orders ('Ccmpietec Oraers"). as  c2':rz -,erein ar,d the prcducx  sold 
on those orders as we!l as the total c3rnDensa:ion for all orders anc  ~i:~:t:s U S WEST will renaer no  
more than one ( I )  cxwensa t ion  check to Proceq OwnPr/DoveloDer i t z ~  T-:: resar5less c'; the n m 3 e r  
of Propems listec! u n w r  this Acacnrnent 2 or canage< by the PrDe?! 37rz , d,'/eiczer - . I F p  
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4. PROPERTY OWNEFUDEVELOPER OBLIGATIONS. 

d.1. Propeny OwnerlDeveloper sal1 make!, promcte, solicit. and 2ke craers for U S WEST Services ic: 
ther new Tenants on behalf of U S WEST. Propem OvmerlDeveioper snail be available and respcnsive to 
cues:ions regarding U S WEST Services from rts Tenam dunng ns ncrmal business hours. 

4.2. Pmoerty OwnerIDevetoper shall display sict,z;e incimmc a v t l i t ~ i i i ~  c: u s VEST Scraces 
thrcuqn the OneSiep Drocess. In a69iticn. Praoenj Owner/DevelcDer will, a: IS CWP, exzecse. ~ r w d e .  
owr.. and ~ ~ i f i : a c  2 fax r t t x n e  tc ~ 2 n d  O n e S z y  sawce crcers CirPc:Iy tc ~ Z E  U S VEST Oen; Sc,xe  
Cezter azd rrain:ain a sti5Ciec: sucply of forms. cAlate?al rcatonals. ;.:ice I I S ; ~ .  etc. PrcDen, 
OwwrlDevelcper Shall trcvice U S WEST 61 lezs; three (3; weeks lead n e  ir. crcer :o redenlsn sCoci!es i:S 

crzers fcr such i c m s  snc cellareral. For all PrZrenies c~ver2C uncer thls F.;;tznnent. U S WzST will mal  
al[ s c n  :c:ms anc C31kiZrEl io P r o p q  OwnerlDeveiope: z; the following &cress: 

4 3. Pnor to taking orden for Services, Property OwnerlDevebper snail attend the traintng necessary to 
use U S WEST oraer forms. PrcDerty OwnerDeveloper will ensure tha: it will train its leasing staff and 
provide any upoates to trarning on e timely basis P ropeq  OwnerlDevelooer szall ensure that all Service 
oraers sent to tne U S W-ST Client Service Center facsimile number are subsantially error free For Tenant 
cues'Jons that PrcDeq OwnerIDeveloper personnel c.znr,ot answer and for infcmation on the services of 
U S W-ST that are not incluced in Exhibit 1, Procerty OwnerlDeve!ccer shall assis: the Tenant in contactmg 
u s WESTS oficcs 

k.4. Property Owner/Deve!oDer Shall ensure that orders for Services :akm by its personnel are solely at 
:he Onestep% pnces and terns spesified by U S WEST. Such prces, terns. and conditions are subject to 
c2ange at the sole discretion of U S WEST and sre effective umn writien notice to Property 
Owner/Develcper. Property OwnerIDeveloper shall ensure tha; I& pencnnel use the most current 
U S WEST prices. terms, ar,d forms when takins oraers for newam sen/ices. Property OwnerlDeveloper is 
no; authorizes' to alter. orally or in wntmg. any U S LEST pnce, tern. or canaition on any U S WEST form. 
ProD%ty Owner/Deve!oper shall not make any reDresentations or wannties concerning this Program or 
nework services, or impose t n y  conditions, directly or indirectly, other than those expressly authorized by 
U S WEST. 

4.5. N o  order shall be final until 
U S WEST accepts such orderr Property OwnerDevekoper shall have no authonty to approve or accept 
any orders on behalf of U SWEST. All orders obtained by Property OwnerIDeveIoDer shall be promptly 
fowarded to U S WEST for acceptance, rejection. or comment U S WEST reserves the nght to cancel or 
terminate any order, or to permit the Tenant to cancel or terminate any order, in wnole or In part, at 
U S WESTS sole discrebon. 

U S WEST. at Rs sole discrebon. can acceot or reject any order 

4.6. U S WEST has sole authonty to determine which U S WEST Froducs or services are offered 
through the Onestep process. U S WEST reserves tne nght to ado, aeIe!% or change any portion of 
U S WEST'S Services offered through Onestep' 

4.7 For Property specified in this Arachment 2. Prcperty OwnerlDevscoer will not ac: as an agent for. 
or enter into another agency ayeement with, any other local or intrtL4Tr te!exnmunications provider or 
reseller, including but not limited to revenue shanng agreements dum9 tne !e-, cf :his Agreement; provided 
however, ProDeny OwnerlDevelooer snall not prccluce Tenants from se!ec:ir; 2 sewce DrOVlder other than 
u s WEST 

SAMPLE NOT FOR EXECUTlON 



SAMPLE NOT FOR EXECUTION 

a 

4.8. 1: Propeq Owner/Deve!cper pays ccrcensarion IC its Procerty management personnel. PrcGerty 
Owner/Deve!oper shall determine. establish. admlnisier and dis;ribuis any such compensa:ion tnar it nay 
e rn i t  to sucn Property management personnel. 

5. U S WEST OBLIGATIONS. 

5.3. L' S E S T  will initially Droviee u p  to t h i r j  (30) training mancals :s 2roce.q Owner/Develcccr. I f  
ndditioml manuals are recuirec! dunng the t e h  of this Agreement, U S WEST hereoy grants permission 
to and Properry Owner/Deve!oser hereby q r e s  to make coples of said training materials for its own use 
and at its own ex~ense.  

6. INSURANCE AND INDEMNITY. Without limiting in any way the indemnification cbligations set forth 
herein, the pames shall each maintain, at their own exxnse. workers' cmoensation insurance to provide 
prctec'jor, acains: Cairns under applicable workers' compensation laws and empioyer's liabiiity. Additionally, 
c3nmer;ial general liability insurance, including contractual liability c3verago for insurable obligations 
assumed hereunder, and perS2nal injury c3veragC Shall be namiainet Such insuance shall provide 
protecior, qains; claims and Iinbiiity including. but nct iimited tc, claims fcr ccdiiy injury or property damage, 
which may rinse or result from the activities as set forth herein. A: U S WESTS request, Property 
Owner/Geve!cper shall furnish satrskictofy proof of insurance coveraae. Each party to this Agreament 
hereby a y e s  to defenc. indemnify, and hotd hamless the other party and its affiiiated companies. and their 
directors. czcers, employees. agsnt, S U C C ~ S S ~ ~ S ,  ancl 2ssqns. from and EGains: any liabilities, claims, costs, 
Icssos. and exDenses, rnctudinc atlomey fees. iccident to or resultins from m negligent acts and omissions 
relrted to this Agresnent In no event will U S WEST be held tiable for incidental. special, or consequential 
damages to anyone ansing out of this AtLac3ment 2. 

7. CONFlDENTlAL INFORMATION. Property OwnerlDevelooer r,ay receive or have access to 
records and infornabon, wnethet wntten or oral. whicn U SWEST considers to be confidential and 
proDnetary, including but not limited to U S WEST cds;omer infornabon and informatron which relates to 
U S WESTS present and future development of business activities Prooerty Dwner/Developer shall hold 
such cmfidenbal and/or propnetary information in trust and confidence for U S WEST, and shall use it only 
for the purposes permitted hereunoer. Nothing in th~s Sectlon shall be consmed to limit the use of or 
dissemination by Property Owner/Developer of such information as is previously known to Prooefty 
OwnerlDeveloDer or is publicly disclosed by U SWEST either pcor or subsequent to Property 
Owner/Developef s receipt of such information from U S WEST 

8. CANCELUTiON OF AGREEMENT FOR DEFAULT. 

8.1 -' Either party nay termnate this Atiacflrnent 2 for cause. ; i c ) v t z~  written notice soecifying the 
caEse fcr termination and reqcssmg c3rrexcn withln thirty (30) cays :s slver: the other pany and such 
cause is not corrected within sucn thirty (20) day period Cause IS m y  x:snai x a c n  of the  terms of this 
Attacnmen: 2. 

8 2. Tnis Agfeomec r a y  be termina!er! 5y eitner Daq p m c  r.c;:t? :z tne other at any tlme after the 
CCar:ence of tho ioilowins events ( a )  a receiver trustee or Iquica:or s6 :he ctner p a q  IS appointerf for 

- 
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any of its properties or assets; (b) the other Party makes a general assignment for the benefit of creditors; 
IC) the other party is adjudicated as bankrupt or insolvent; (d) a petition for the reorganization of the cther 
party or a n  arrangement with its creditors, or readjustment of its debt, or its dissolution or liquidation is 
filed under any law or statute; and (e) the other party ceases doing business, commences  dissolution or 
liquidation. 
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EXHIBIT 1 

a 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF COLORADO 

IN THE MATTER OF THE ) 
INVESTIGATION INTO ) 
U S WEST COMMUNICATIONS, ) DOCKET NO. 971- 198T 
INC.’S COMPLIANCE WITH ) 

8 27 1 (C) OF THE TELECOMMUNICATIONS ) 
ACT OF 1996 ) 

IN THE MATTER OF U S WEST ) 
COMMUNICATIONS, INC.’S STATEMENT OF ) DOCKET NO. 99A-577T 
GENERALLY AVAILABLE TERMS AND 1 
CONDITIONS ) 

AT&T’S AND WCOM’S RESPONSE TO U S WEST’S POSITION REGARDING 
ACCESS TO RIGHTS OF WAY AND PRIVATE RIGHT OF WAY 

AGREEMENTS 

AT&T Communications of the Mountain States, Inc., (“AT&T”) TCG Colorado 

(“TCG’) and WorldCom, Inc. (“Wcom”) (collectively “Respondents”) hereby submit 

their responsive comments to Qwest Corporation’s fWa U S WEST Communications 

Inc. (“Qwest”) new proposals for access to rights-of-way (“ROW’) and private right of 

way agreements. 

I. INTRODUCTION 

Action items related to Issues 3-3 and 3-4 in the Colorado Issues Log required 

Qwest to recommend redaction principles and provide examples employing such 

principles. As part of its response to these issues, Qwest included additional extensive 

revisions to its SGAT. As described in more detail below, Qwest’s proposals now make 

Qwest‘s satisfaction of Checklist Item # 3 even less plausible. 



As described in AT&T's and WCom's Response to Qwest's Recommended 

Redaction Principles For Third Party Contracts, it seems that neither Qwest nor the 

CLECs are in material disagreement with respect to the narrow issue of redaction 

principles and their application. Therefore, this specific sub-issue could be closed 

promptly at the next workshop. 

. 

However, Qwest's extensive revisions require consideration. And although 

AT&T greatly appreciates the work done by Qwest to help resolve the issues brought by 

the CLECs to the collaborative workshops, some of the additional issues raised by 

Qwest's efforts in their comments do not adequately respond to the concerns expressed 

by CLECs in the earlier workshop. Accordingly, Respondents will outline some of these 

issues in these comments and expect that the parties will discuss then1 thoroughly at the 

next workshop. 

Respondents have included in this filing revisions to Qwest's recently proposed 

language, specifically Qwest's proposed changes to Section 10.8 of the SGAT and 

Exhibit D'; the revisions are attached hereto as Attachment 1 and Attachment 2, 

respectively. In these comments, Respondents have categorized sonie of these revisions 

and their related issues to provide a deeper explanation of the limitations of Qwest's 

proposals. In particular, the Respondents' comments relate to: (a) Qwest's requirements 

' Although the Respondents took great efforts to ensure that all changes reached by consensus were 
preserved in the attached drafts, the vagaries of the parties' word processing systems may have resulted in 
inadvertent deletion or retention of text in this draft. Respondents agree that Qwest should retain control 
over the document and include these revisions in their master document if consensus is reached. For 
example, AT&T and Wcom attacked Sections 10.8 (reciprocity) and 10.8.4 and Exhibit D (standard 
inquiry) in their brief filed July 21, 2000, but have not modified those sections or Exhibit D consistent with 
those arguments in the attachments to this Response. Therefore, the fact that the chart found in Section 2.2 
of Exhibit D is in the attachments to this response, for example, does not mean that AT&T and Wcom have 
withdrawn their arguments contained in the joint brief. 



regarding consent, (b) Qwest’s position regarding the transfer interests in rights of way 

pursuant to a “quitclaim” agreement, and (c) certain other miscellaneous issues. 

Respondents will address each of these areas in turn. 

11. DISCUSSION 

A. U S WEST’S PROPOSAL TO REQUIRE CONSENT OF LANDOWNERS 
IS UNNECESSARY AS A MATTER OF LAW AND CONTRARY TO 
SOUND POLICY. MOREOVER, IT IS BURDENSOME TO BOTH 
LANDOWNERS AND CLECS AND IT IS DISCRIMINATORY. 

Qwest has revised its SGAT to include extensive new requirements for a CLEC to 

obtain consent of a property owner before disclosure or transfer of any rights of access to 

a ROW. As explained below, these new requirements are generally unnecessary and 

create extraordinarily time- and resource- intensive burdens on landowners as well as 

CLECs who attempt gain nondiscriminatory access to rights of way as provided under the 

Telecommunication Act of 1996 (the “Act”). 

1. Qwest’s Consent Proposal Is Generally Unnecessary. 

Qwest’s extensive new consent requirements are not required by the law and are 

inconsistent with sound public policy. Further, because such consent requirements are 

apparently not required of Qwest itself, or its affiliates, Qwest’s consent proposals are 

discriminatory, in violation of both state and federal law. Qwest’s proposals require 

CLEC’s to obtain the consent of a owner whose property is subject to an easement, 

license, “Agreement for New Multi-Tenant Residential Properties” or similar right of 

way agreement (“ROW agreement”) for two discrete actions: (1) the disclosure of an 

underlying ROW agreement and ( 2 )  conveyance of an interest to the CLEC to have 
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access to the ROW (“Quitclaim”). 

Attachment 4. Qwest’s proposal requires consent to these items to be made 

simultaneously at the “order” stage. SGAT Exhibit D ¶ 2.2. 

SGAT Exhibit D, ¶ 2.2,  and Exhibit D, 

The law does not mandate the “consent” of the landowner to disclosure and use of 

Qwest’s ROW before Qwest must provide access. The Act mandates that Qwest provide 

access to that which it owns or controls. Neither the Act nor the FCC’s rules and orders 

impose any requirement for a CLEC to obtain the consent of a landowner for access to 

rights of way. 47 U.S.C. 8 25 1 (b)(4); Local Competition First Report and Order, $8 1 1 19 

- 1158.’ Indeed, the law requires that U S WEST must establish a nondiscriminatory 

processes to expedite access to ROWS: “Procedures for an attachment application should 

ensure expeditious processing so that “no [BOC] can use its control of the enumerated 

facilities and property to impede, inadvertently or otherwise, the installation and 

maintenance of telecommunications . . . equipment by those seeking to compete in those 

Qwest seems to base its proposal on a misunderstanding that state and local law 

requires it to obtain consent of a landowner for every transfer of an interest in a right of 

’ Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket 
No. 96-98, First Report and Order, 11 FCC Rcd 15499 ( 1996)(“Local Competition First Report and 
Order”). aff d in part and vacated in part sub nom. Competitive Telecommunications Ass’n v. FCC, 177 
F.3d 1068 (8“ Cir. 1997) and Iowa Utils. Bd. v. FCC, 120 F.3d 753 (8” Cir. 1997). a f fd  in part and 
remanded, AT&T v. Iowa Utils. Bd., 525 U.S. 366 ( 1  999). 

Application of BellSouth Corporation pursuant to Section 27 I of the Communications Act of 1934, as 
amended. to provide in recion-inter LATA services in Louisiana, CC Docket No. 98-121, FCC 98-271, 
(released October 13, 1998) 41 176 (“BellSouth Second Louisiana Order”) (citing Local Competition First 
Report and Order, 1 1  FCC Red. at 16067. 
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4 way or similar instrument. In Colorado, it is clear that “’[iln the absence of an express 

provision against assignments, a contract which does not involve personal skill, trust or 

confidence is assignable without the consent of the other party . . . .”’ Matson v. White, 

220 P.2d 864,866 (Colo. 1950) (agreement to provide water to transferee of property 

assignable because of absence of prohibition in contract); Panish Chiropractic Centers v. 

Proressive Casualty Ins. Co., 874 P.2d 1049, 1052 (Colo. 1994)(contract rights are 

generally assignable). In fact, this principle is so well settled that it has become 

axiomatic. 6 C.J.S., Assignments, 9 24, p. 1070; 4 Am. Jur., p. 238, 9 11. 

Neither the ROW agreements submitted by AT&T as Exhibits 58 and 59 in 

Workshop No. 1 nor the ROW agreements supplied by U S WEST contain any such 

consent requirement. Indeed, some of the very ROW agreements supplied by U S WEST 

contain provisions that suggest that Qwest entered into agreements with landowners 

deliberately excluding such clauses and intending that such agreements would be 

assignable. First, the sample agreement submitted by AT&T at Exhibit 59 contains a 

restriction on assignment that prohibits the landownel; not Qwest, from assigning the 

contract. See Qwest’s Form Agreement for New Multi Tenant Properties, 4[ 17.2. This 

provision is included for the benefit of Qwest; the agreement does not include a 

corresponding promise for the benefit of the landowner. Similarly, some ROW 

documents expressly require notice, not consent, to be made by one party to another. For 

Qwest cryptically refers to agreements being protected by “expectations of privacy.” Qwest’s use of the 4 

term is confusing. The term “expectation of privacy” arises principally in Constitutional law Fourth 
Amendment jurisprudence. See. e.g. u, 176 F.3d 1304, 1308 (loth Cir. 1999). In  the rare 
instances the term appears outside of Constitutional law in Colorado, the term has been used in cases in 
which a party to litigation attempts to seal court records that otherwise reveal personal information. See_ 
Anderson v. Home Insurance Co., 924 P.2d 1123, 1 127(Colo. Ct. App. 1996) (claim that court files contain 
extremely personal and confidential matters not sufficient to constitute privacy interest sufficient to seal 
court files), see also In re Mamarze of Purcell, 879 P.2d 468,469 (Colo. Ct. App. 1994). 

5 



example, Qwest’s Form Agreement for New Multi Tenant Properties contains a provision 

that requires the landowner, not Qwest, to notify Qwest of a transfer of the subject 

property. See Id. ‘I[ 13. Like the provision requiring the consent of Qwest before a 

transfer by the landowner, this provision benefits Qwest and the agreement does not 

contain any corresponding promise by Qwest to the landowner. Not only is Qwest’s 

implication that is seeking to protect landowners somewhat disingenuous in light of these 

one-sided arrangements, Qwest’s assertion that the agreements are not assignable is 

contrary to the reasonable implications of these provisions. 

Finally, at least two of the ROW agreements contain provisions that permit the 

agreement to be construed with and be subordinate to applicable “laws, tariffs and 

regulations.” See Telephone License Agreement ¶ 0; see also, Agreement for New 

Multi-Tenant Residential Properties (marked 07/17/200/ENDRS/Initials/Saros) ¶ 15. 

These provisions anticipate Commission action and put the landowner on notice that the 

Commission could act in a way that would affect the agreement. Accordingly, Qwest’s 

agreements do not have an express prohibition against disclosure or transfer and, not only 

does the law not imply a prohibition on such disclosure or consent, Qwest’s very 

agreements are appropriately construed to permit such assignment or disclosure. 

Clearly, controlling state law does not require the consent of a landowner to 

access by a CLEC to Qwests ROWs in the absence of an express provision requiring such 

consent. Similarly, consent should also not be required to the lesser intrusion of 

disclosing the instrument creating the right of way. Indeed, applicable FCC rules suggest 

that U S WEST cannot impede a CLEC’s access to ROWs. See Bell South Louisiana II 

271 Order, ¶ 176. 
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Thus, the addition of Qwest’s consent requirements, which are not only 

unnecessary but, as described below, also burdensome, cannot be interpreted as anything 

more than an impediment to a CLEC’s access to ROWS. Instead of moving closer to 

closure of this issue, Qwest’s recent proposal makes Qwest’s satisfaction of Checklist 

Item 3 even more dubious. 

Where Qwest demonstrates that certain ROW agreements require consent to 

“assignment” or other transfer and do not put the landowner on notice that the agreement 

is subject to applicable laws, tariffs and regulations, Respondents would not object to 

inclusion in the SGAT certain limited and reasonable provisions designed to obtain and 

expedite such consent wherever ne~essary .~  However, such provisions must not be 

burdensome and must ensure that Qwest does not use its incumbent status to impose such 

consent requirement on landowners.6 This is especially important on a going-forward 

basis, and Qwest should not now be permitted to avoid the objectives of the Act and this 

commission by entering into agreements that, specifically impose requirements on 

property owners to obtain their consent. In a spirit of full disclosure, the Commission 

may wish to ensure that a property owner understands that such rights of way may be 

utilized by CLECs. 

AT&T reserves its rights to challenge whether access mandated by the Act triggers such consent 

See AT&T‘s proposal at SGAT 9 10.8.2.25. AT8iT.s proposal at, is merely a adaptation of the 

5 

requirement and AT&T‘s rights to argue that federal law pre-empts such requirements. 

acknowledgement that Qwest attempts to impose on a landowner in it’s form of consent. See SGAT, 
Exhibit D, Attachment 4. Consent (hereinafter, “Consent”) 413. It is also consistent with the comments of 
the Office of Consumer Counsel. See The Colorado Office of Consumer Counsel‘s Comments on Private 
Rights-of-way Agreement at pp. 2-3. 
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2. Qwest’s Consent Proposal Is Burdensome. 

Regardless of whether Qwest’s consent provisions are necessary or required by 

law, Qwest’s proposal sets forth detailed obligations that it seeks to impose not only on 

CLECs but also on landowners. These requirements are unduly burdensome and amount 

to an impediment to a CLEC’s access to ROWS. 

a. The Proposal is Burdensome to Landowners. Qwest‘s consent proposal 

imposes on landowners numerous requirements (including, of course, the generally 

unnecessary requirement that a landowner must consent to a transfer). Specifically, 

Qwest’s proposed form of Consent impose on the landowner the following obligations: 

representations and warranties that the landowner is indeed the owner of the subject 

property or the grantor of “Easement Rights” (Consent, 4[ 2); representations and 

warranties that landlord can execute the consent, “waive the confidentiality” of the ROW 

agreement, bind the owner and grant certain notice and cure rights (Consent, ¶ 2) ;  

acknowledgments about the legal import of the Consent, that the Consent will be 

recorded (Consent, $3); acknowledgement that it can enter into a ROW agreement with 

the CLEC (Consent, 13); waiver of any right to confidentiality (Consent, 1 4); 

requirement to notify Qwest in the event of a “default” by CLEC (Consent, ¶ 5); grant of 

right to U S WEST to cure such “default” (Consent, 1 5 ) ;  promise that landowner will not 

invoke any remedies during the notice and grace period (Consent, ¶ 5); and additional 

notice requirements (Consent, ¶ 6). 

Qwest has crafted an onerous document that is unlikely to be welcomed by any 

landowner. The likely result will be a protracted, tripartite negotiation between CLEC, 
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landowner and Qwest. Accordingly, the provisions set forth in Qwest‘s proposed 

Consent and Qwest’s refusal to provide access to ROWs under any circumstances 

without such Consent, make it unlikely that a CLEC will be able to expeditiously obtain 

access to such ROWs. 

b. The Proposal is Burdensome to CLECs. In addition to the burdens 

imposed by Qwest on the landowner, Qwest imposes numerous burdens on the CLEC. 

Except as discussed below, these comments will not address in detail the additional 

burdens imposed on the CLEC. Instead, even a cursory review of Section 10.8, Exhibit 

D and Attachment 4 outline the additional obligation imposed on the CLEC (including 

contacting landowners, securing acknowledgements and execution, recording the 

document, etc.). 

However, these comments will address one unreasonable burden imposed on 

CLECs by Qwest. As described above, Qwest requires consent to two discrete actions, 

disclosure and conveyance. Although Respondents have demonstrated that only in 

certain limited circumstances is consent to either action required as a matter of law or 

policy, Qwest‘s consent proposal permits a CLEC to review a ROW agreement only after 

the CLEC has entered into a “Quitclaim”-effectively agreeing to the transfer of an 

interest-- agrees to be bound by its terms, made all payments and has secured a Consent. 

- See Exhibit D, 4[ 2.2. Qwest is offering CLECs the proverbial pig-in-a-poke. Such a 

result is absurd and makes Qwest’s proposal to permit disclosure of ROW agreements 

and access to ROWs meaningless: no reasonable CLEC would permit itself to be subject 

to provisions it has not had an opportunity to review. Qwest should provide CLECs early 

and expeditious review of these ROW agreements before it obtains access. 
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3. Qwest’s Consent Proposals Are Discriminatory. 

In addition to being unnecessary and burdensome, Qwest’s consent proposal is 

discriminatory because, Qwest requires a CLEC to comply with arrangements that are 

more burdensome to CLECs than to itself. Specifically, under Qwest‘s proposal, CLEC’s 

incur liabilities that are greater than those incurred by Qwest. Further, in Respondent’s 

reasonable belief, Qwest does not obtain consent in every instance in which transfer of an 

interest from Qwest is made. 

a. Qwest Requires CLECs to Incur Greater Liabilities than It Incurs Itself. 

As described above, Qwest imposes on CLECs myriad detailed requirements that CLECs 

do not require of themselves. Some of these requirements impose on CLECs materially 

greater liability than Qwest incurs in the enjoyment of the same ROWS. Qwest’s 

proposal requires CLECs to enter into extensive indemnification covenants with both 

Qwest and a landowner as a condition of its “Quitclaim Right of Access Agreement.” 

- See Draft Quitclaim Right of Access Agreement ¶ 6.’ Such indemnification imposes on 

CLECs liability for relocation and construction of facilities in the event of a termination 

or impairment of the ROW caused by a CLEC. It does not impose a similar obligation on 

Qwest who, after all, will continue to have non-exclusive rights to the ROW and from 

whose rights all of CLECs will be derived. Respondents proposal is to make this 

provision apply to both Qwest and CLEC. 

Qwest‘s indemnification proposal also provides for CLEC (not Qwest) to indemnify the landowner. It is 7 

unclear whether this indemnification would be effective. Not only is the landowner not a party to the 
agreement, the agreement expressly provides that “[tlhere are no intended third-party beneficiaries to this 
agreement.” See Draft Quitclaim Right of Access Agreement, 9 1 1. Further. the SGAT already sets forth 
indemnification provisions. See SGAT 5 5.8. 
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Not only does Qwest not incur the same degree of responsibility to CLECs as 

CLECs do to Qwest, under Qwest’s proposal CLECs would incur more liability to the 

landowner than Qwest incurs itself. As stated above, paragraph 6 of Qwest’s draft 

“Quitclaim Right of Access Agreement” sets forth an indemnity of Owner by CLECs. 

Such indemnity is different and more extensive than the indemnities given by Qwest to 

the Landowner, which in some instances, is arguably, none. See Agreement for New 

Multi-Tenant Residential Properties, 91 1 1. In other instances, Qwest carves out extensive 

limitations to its liability not found in its SGAT proposal. See Telephone License 

Agreement, 

landowner is perfunctory. See Easement Agreement, ¶2.  In short, Qwest seeks from 

CLECs a discriminatorily broad indemnification and refuses to indemnify CLEC. 

1II.A and 1II.C. In still other agreements, Qwest’s indemnification of a 

b. Owest Does Not Obtain the Consent of Landowners. As described above, 

in the absence of a prohibition of transfer without consent, a party to an agreement may 

freely assign it. This legal principle is clearly understood by Qwest. Recently, U S 

WEST was acquired by Qwest. Such acquisition resulted in a change of control which 

resulted in new entity succeeding to the interests of the old U S WEST under all of U S 

WEST’S ROW Agreements. Did U S WEST and Qwest seek consent from everv 

property owner subject to a ROW agreement, including those whose ROW agreements 

were silent on the necessity for consent? Such a circumstance is unlikely. Further, 

Qwest has recently entered into agreements in which entire exchanges have been 

transferred wholesale to third parties. Did U S WEST and the transferee seek consent 

from property owners in  those transactions? Again, such a circumstance is unlikely. 



Finally, certain affiliates of Qwest may utilize its ROWs to provision there own services.’ 

Qwest is unlikely to obtain consent of landowners to share their ROWs with these 

affiliates. 

In all likelihood, Qwest sought consent only from those entities with whom U S 

WEST had entered into agreements that specifically required consent under such 

circumstances. Commonly, any business, including Qwest, will seek to negotiate rights 

to permit free transferability property interests. Such free transferability limits 

subsequent transaction costs. Rarely will a business commit itself to the extensive 

consent requirements Qwest now assumes, wrongly, must be imposed on CLECs. 

As demonstrated, the law favors such arrangements and will construe an 

agreement that is silent on the requirement of consent to permit free transferability and 

disclosure. Qwest liberally takes advantage of the favors of the law. Respondents 

believe that they are entitled to the benefits of the law and the privileges Qwest affords 

itself. Indeed, the Act requires nondiscriminatory access to poles, ducts conduits and 

rights of way. 

B. U S WEST’S PROPOSAL TO PROVIDE QUITCLAIM ACCESS TO 
ROWS IS INAPPROPRIATE AND DISCRIMINATORY. 

Qwest proposes to permit access to rights of way through the execution of a 

“Quitclaim Right of Way Access Agreement.” Qwest’s approach is a cynical attempt to 

meet the nominal requirements of Checklist Item #3 without an express commitment to 

provide such access in a non-discriminatory way. 

In particular. AT&T is aware of an affiliate of U S WEST, known as U S WEST Broadband, that has 8 

sought exemptions from certain local service regulation in the State of Arizona. The services to be offered 
by such entity would very likely require access to the same kinds of ROWs that other CLECs would 
require. 
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Qwest accurately assesses the legal import of a “quitclaim” conveyance: such a 

conveyance passes whatever claim or title the grantor has to particular property but 

excludes any implication that the grantor has any rights, title or interest to that property. 

In short, under a quitclaim, the groom who agrees to marry his bride does not say “I do,” 

but rather says “I do, to the extent I have any capacity whatsoever to love, honor and 

cherish, but keep in mind that I have not made any such representation or warranty and 

that you may not take any such implications from my actions or inaction.” 

However, the hoary and subtle principles of property law raise real questions as to 

whether Qwest‘s quitclaim proposal amounts to proper access to ROWs as mandated by 

the Act. As employed in the traditional world of property law conveyance, “[tlhe 

distinguishing characteristic of a quitclaim deed is that i t  conveys the interest or title of 

the grantor in and to the property described, rather than the property itself.” 23 Am. Jur. 

2d Deed 8 259; 

“Access” as mandated by the Act would seem to require a meaningful opportunity to use 

a real and tangible right, not an abstract “interest” or “title.” See Local Competition First 

Report and Order, $ 5  1 15 1 - 1 155. Indeed, 27 1 approval can only be granted after a 

showing that a checklist item is “generally offered to all interested carriers, be genuinely 

available, and be offered at concrete terms.”’ Qwest’s proposal to provide “quitclaim” 

access to ROWs does not seem to approach this level of definiteness. 

Tuttle v. Burrows, 852 P.2d 1314, 1315 (Colo. Ct. App. 1992) 

In the Matter of Application of BellSouth Corporation. BellSouth Telecommunications. Inc. and 
BellSouth Long Distance, Inc.. for Provision of In-Region. InterLATA Services in South Carolina, 
“Evaluation of the United States Department of Justice”, CC Docket No. 97-208 (November 4, 1997) at 13. 

9 
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In addition, Qwest’s use of a quitclaim and its stated antipathy to conveying an. 

interest at all in certain ROW agreements create serious questions about whether certain 

obligations on Qwest to provide access to ROWs on a continuing basis will be recognized 

at all. Because Qwest has repeatedly stated that it does not believe that certain ROW 

agreements afford itself a ROW, it  is unclear whether Qwest is sincere that it would 

recognize and not challenge a CLECs access under such a “quitclaim.” Qwest appears to 

imply that by using a quitclaim it will not only avoid making representations and 

warranties about the ROW, but also be absolved from any continuing obligations to 

maintain the ROW for access. 

Finally, Qwest‘s quitclaim proposal is discriminatory. It takes advantage of the 

full benefits of its ROWs and does not have to rely on an ethereal and indefinite 

“quitclaim” interest. Its opportunities under its ROWs are definite and concrete. Qwest 

attempts represents that a “quitclaim” is intended to transfer to a CLEC only all of the 

interest Qwest has in the subject ROW and that, therefore, it is nondiscriminatory per se. 

As demonstrated above, a quitclaim conveyance does not convey the actual ROW 

property or even actual access to the ROW property, but conveys only an ephemeral 

right. Accordingly, Qwest‘s quitclaim proposal is discriminatory. 

Fortunately, however, it is not necessary to resolve the difficult meaning of a 

quitclaim conveyance of access to a right of way in this setting. If Qwest’s primary 

intent is to disclaim certain warranties (and not a more cynical attempt to gin up some 

nominal compliance with the Checklist Item No. 3), Respondents’ proposes to avoid the 

difficulties of construction and interpretation of a “quitclaim,” and instead just allow 

Qwest to disclaim warranties, as it does presently in it’s draft “Quitclaim Right of Access 
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Agreement” at paragraph 4.b. Respondents’ proposals provide for this disclaimer. In 

addition, Respondents‘ proposals include certain reasonable promises from Qwest that 

during a CLECs access Qwest will not do or fail to do something that would impair a 

CLECs access as required by the Act. The promises make clear certain reasonable 

commitments that at best are unclear under Qwest’s proposals, and are the appropriate 

counterpart to CLEC promises not to impair Qwest’s interests under the ROW. 

C. QWEST IMPERMISSIBLY EXCLUDES RIGHTS OF WAY OVER 
PUBLIC PROPERTY. 

Qwest’s recent revisions to its SGAT language proposes to limit the definition of 

Right of Way to “expressly exclude[] any public, governmental, federal or Native 

American, or other quasi-public or non-private lands . . . .” SGAT 8 10.8.1.3.1. Qwest 

reasons only that i t  this change was warranted by the “axiom that no private party has the 

right to convey public land” but provides no basis in the law for their change. Qwest’s 

Position Regarding Access to Poles, Ducts, Conduits and Rights of Way, at 8. Qwest 

does not explain why this “axiom” was not clear when it filed the first draft of the SGAT 

in this proceeding that did not include the this revised definition. Further, Qwest 

apparently does not understand the “axiom” that providing access to a ROW does not 

convey “public land” but rather an provides access to or under a right granted by an 

appropriate authority to use public land, such as an easement to law cable over Forest 

Service land. Further, applicable law makes no distinction between rights of way 

granted over public or private rights of way. See eg., Act 9 25 1 (b)(4). Qwest’s 

proposed change is meritless, and amounts to a further diminution of a CLECs access to 

ROWS as mandated by the Act. 
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111. CONCLUSION 

For the foregoing reasons, the Respondents recommend that the Commission 

reject Qwest's latest ROW proposals as described herein. 

Respectfully submitted on this 2Sth day of July 2000. 

The attorneys for AT&T are authorized to sign on behalf of WCom, Inc. 

AT&T COMMUNICATIONS OF THE 
MOUNTAIN STATES, INC. 

Thomas C. Pelto 
Letty S.D. Friesen 

By: 
1875 Lawrence Street, Suite 1575 
Denver, Colorado 80202 
Telephone: (303) 298-6375 

and 

WCOM, INC. 
Thomas F. Dixon, #500 
707 - 1 7 ~  Street, Suite 3900 
Denver, Colorado 80202 

(303) 390-6333 (Fax) 
(303) 390-6206 
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Attachment 1 

10.8 Access to Poles, Ducts, Conduits, and Rights of Way 

10.8.1 Description 

10.8.1.1 Pole Attachments - Where it has ownership or control to do so, 
Qwest will provide CLEC with access to available pole attachment space for the 
placing of facilities for the purpose of transmitting Telecommunications Services.‘ 

10.8.1.1.1 The term Pole Attachment means any attachment by 
CLEC to a pole owned or controlled by Qwest.* 

10.8.1.2 Ducts and Conduits -Where it has ownership or control to do so, 
Qwest will provide CLEC with access to available ducts/conduits for the purpose 
of placing facilities for transmitting Telecommunications Services. A spare 
conduit will be leased for copper facilities only, and an innerduct for the purpose 
of placing fiber. CLEC may place innerduct in an empty conduit. Control of 
CLEC-installed spare innerduct shall vest in Qwest immediately upon installation; 
ownership of such innerduct shall vest to Qwest if and when CLEC abandons 
such innerduct. Within a multi-unit building, duct may traverse building entrance 
facilities, building entrance links, equipment rooms, remote terminals, cable 
vaults, telephone closets or building riser.3 

10.8.1.2.1 The term Duct means a single enclosed raceway for 
conductors, cable and/or wire. Duct may follow streets, bridges, public or 
private ROW or may be within some portion of a multi-unit building. 
Within a multi-unit building, duct may traverse building entrance facilities, 
building entrance links, equipment rooms, remote terminals, cable vaults, 
telephone closets or building riser.4 

10.8.1.2.2 
which cables and/or wires may be in~talled.~ 

The term Conduit means a pipe placed in the ground in 

10.8.1.3 Rights of Way (ROW) - Where it has ownership or control to do 
so, Qwest will provide to CLEC, via a Right of Access Agreement in the form of 
Attachment 4 to Exhibit D (“Access Agreement”), access to available ROW for 
the purpose of placing facilities for transmitting Telecommunication Services. 
ROW includes land or other property owned or controlled by Qwest and may run 
under, on, above, across, along or through public or private property or enter 
multi-unit buildings. 

10.8.1.3.1 ROW means a real property interest in real property, 
sufficient to permit Qwest to place telecommunications facilities on such 
real property; the owner of such property may permit Qwest to install and 
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maintain facilities under, on, above, across, along or through private 
property or enter multi-unit buildings6 

10.8.1.4 CLEC Duties -CLEC shall have the duty to afford access to the 
poles, ducts, conduits and rights-of-way of CLEC to Qwest on rates, terms, and 
conditions that are consistent with Section 224, and further, CLEC shall provide 
reasonable access to poles, ducts and conduits, and right of way when feasible 
and when access is necessary for Qwest to provide service all as may be set 
forth in 47 U.S.C. Section 251 (b)(4), applicable F.C.C. regulations and 
applicable Colorado rules,.’ 

10.8.1.5 The phrase “ownership or control to do so” means the legal right, 
as a matter of state law, to convey an interest in real property or to use real 
property.8 

10.8.2 Terms and Conditions 

Qwest shall provide CLEC non-discriminatory access to poles, ducts, conduit and rights of 
way on terms and conditions found in the Revised Qwest Right of Way, Pole Attachment 
and/or lnnerduct Occupancy General Information Document, attached hereto as Exhibit 
D.’ Qwest will not favor itself over CLEC when provisioning access to poles, ducts, 
conduits and rights of way. Qwest shall not give itself preference when assigning space. 

10.8.2.1 Subject to the provisions of this Agreement, Qwest agrees to 
issue to CLEC authorization for CLEC to attach, operate, maintain, rearrange, 
transfer and remove at its sole expense its facilities on Poles/lnnerduct or ROW 
owned or controlled in whole or in part by Qwest, subject to Orders placed by 
CLEC. Any and all rights granted to CLEC shall be subject to and subordinate to 
any future local, state and/or federal requirements. 

10.8.2.2 Qwest will rely on such codes as the National Electrical Safety 
Code (NESC) to prescribe standards with respect to capacity, safety, reliability, 
and general engineering principles. 

10.8.2.3 Federal requirements, such as those imposed by Federal Energy 
Regulatory Commission (FERC) and Occupational Safety and Health 
Administration (OSHA), will continue to apply to the extent such requirements 
affect requests for attachments or occupancy to Qwest facilities under Section 
224(f)(1) of the Act. 

10.8.2.4 CLEC shall provide access to a map of the requested 
Poles/lnnerduct/ROW route, including estimated distances between major points, 
the identification and location of the Poles/lnnerduct and ROW and a description 
of CLEC’s facilities. Qwest agrees to provide to CLEC access to relevant plats, 
maps, engineering records and other data within ten (10) business days of 
receiving a bona fide request for such information, except in the case of 
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extensive requests. Extensive requests involve the gathering of plats from more 
than one (1) location, span more than five (5 )  Wire Centers, or consist of ten (10) 
or more intra-Wire Center requests submitted simultaneously. Responses to 
extensive requests will be provided within a reasonable interval, not to exceed 
sixty (60) calendar days.” 

10.8.2.5 Except as expressly provided herein, or in the Pole Attachment 
Act of 1934 as amended and its regulations and rules, or in any applicable state 
or municipal laws, nothing herein shall be construed to compel Qwest to 
construct, install, modify or place any Poles/lnnerduct or other facility for use by 
CLEC? 

10.8.2.6 Qwest retains the right to determine the availability of space on 
PolesAnnerduct, conduit and ROW consistent with 47 USC § 224 and FCC 
orders, rules and regulations pursuant to 47 USC 5 224. In the event Qwest 
determines that rearrangement of the existing facilities on Poles/lnnerduct, 
conduit and ROW is required before CLEC’s facilities can be accommodated, the 
actual cost of such modification will be included in CLEC’s nonrecurring charges 
for the associated Order (“Make-Ready fee”). When modifications to a Qwest 
spare conduit include the placement of Innerduct, Qwest or CLEC will install the 
number of lnnerduct required to fill the duct to its full capacity. 

10.8.2.7 Qwest shall make manhole ingress and egress for lnnerduct 
access available to CLEC. Qwest will perform a feasibility study to determine 
whether to provide a stub out via the pre-constructed knock out within the 
manhole, or to perform a core drill of the manhole. 

10.8.2.8 Where such authority does not already exist, CLEC shall be 
responsible for obtaining the necessary legal authority to occupy ROW, and/or 
Polesllnnerduct on governmental, federal, Native American, and private rights of 
way. CLEC shall obtain any permits, licenses, bonds, or other necessary legal 
authority and permission, at CLEC’s sole expense, in order to perform its 
obligations under this Agreement. CLEC shall contact all owners of public and 
private rights-of-way to obtain the permission required to perform the work prior 
to entering the property or starting any work thereon. See Section 10.8.4.12 
CLEC shall comply with all conditions of rights-of-way and permits. Once such 
permission is obtained, all such work may be performed by Qwest or CLEC at 
the option of CLEC. 

10.8.2.9 Access to a Qwest Central Office manhole will be permitted where 
technically feasible. If space is available, Qwest will allow access through the 
Central Office manhole to the POI (Point of Interconnection). There shall be a 
presumption that there shall be no fiber splices allowed in the Central Office 
manhole. However, where CLEC can establish the necessity and technical 
feasibility of splicing in the Central Office Manhole, such action shall be 
permitted. 

CO Workshop June 6-8,2000 (consensus) WA Workshop July 6.2000 (consensus) 
CO Workshop June 6-8,2000 (consensus) WA Workshop June 31-23.2000 (consensus) 
CO Workshop June 29-30,2OOO (consensus) WA Workshop June 21-23,2000 (consensus) 

10 

1 1  

11 



10.8.2.10 If CLEC requests Qwest to replace or modify existing 
Poles/lnnerduct to increase its strength or capacity for the sole benefit of CLEC, 
CLEC shall pay Qwest the total actual replacement cost, Qwest’s actual cost to 
transfer its attachments to new Poles/lnnerduct, as necessary, and the actual 
cost for removal (including actual cost of destruction) of the replaced 
Poles/lnnerduct, if necessary. Ownership of new Poles/lnnerduct shall vest to 
Qwest. Upon request, Qwest shall permit CLEC to install Poles/lnnerduct. 
Qwest reserves the right to reject any non-conforming replacement Pole/Conduit 
installed by CLEC that do not conform to the NESC, OSHA or local ordinances. 
To the extent that a modification is incurred for the benefit of multiple parties, 
CLEC shall pay a proportionate share of the total actual cost based on the ratio 
of the amount of new space occupied by the facilities of CLEC to the total 
amount of space occupied by all parties including Qwest or its affiliates 
participating in the modification. Parties who do not initiate, request or receive 
additional space from a modification, are not required to share in the cost of the 
modification. CLEC, Qwest or any other party that uses a modification as an 
opportunity to bring its facilities into compliance with applicable safety or other 
requirements will be deemed to be sharing in the modification and will be 
responsible for its share of the modification cost. Attaching entities will not be 
responsible for sharing in the cost of governmentally mandated pole or other 
facility modification. Qwest does not and will not favor itself over other carriers 
when provisioning access to poles, innerduct and rights-of-way. 

10.8.2.1 1 Notification of modifications initiated by or on behalf of Qwest and 
at Qwest’s expense shall be provided to CLEC at least sixty (60) calendar days 
prior to beginning modifications. Such notification shall include a brief description 
of the nature and scope of the modification. If CLEC does not respond to a 
requested rearrangement of its facilities within sixty (60) days after receipt of 
written notice from Qwest requesting rearrangement, Qwest may perform or have 
performed such rearrangement and CLEC shall pay the actual cost thereof. No 
such notice shall be required in emergency situations or for routine maintenance 
of Poles/lnnerduct completed at Qwest’s expense. 

10.8.2.1 2 Qwest reserves the right to make an on-site/final construction 
inspection of CLEC’s facilities occupying the Poles/lnnerduct system. CLEC 
shall reimburse Qwest for the actual cost of such inspections except where 
specified in this Section. 

10.8.2.1 3 When final construction inspection by Qwest has been completed, 
CLEC shall correct such non-complying conditions within the reasonable period 
of time specified by Qwest in its written notice. If corrections are not completed 
within the specified reasonable period, occupancy authorizations for the ROW, 
Poles/lnnerduct system where non-complying conditions remain uncorrected 
shall suspend forthwith, regardless of whether CLEC has energized the facilities 
occupying said Poles/lnnerduct or ROW system and CLEC shall remove its 
facilities from said Poles/lnnerduct or ROW in accordance with the provisions of 
this Section, provided, however, if the corrections physically cannot be made 
within such specified time, and CLEC has been diligently prosecuting such cure, 
CLEC shall be granted a reasonable additional time to complete such cure. 
Qwest may deny further occupancy authorization to CLEC until such non- 
complying conditions are corrected or until CLEC’s facilities are removed from 



the Poles/lnnerduct system where such non-complying conditions exist. If 
agreed between both Parties, Qwest shall perform or have performed such 
corrections and CLEC shall pay Qwest the actual cost of performing such work. 
Subsequent inspections to determine if appropriate corrective actions have been 
taken may be made by Qwest. 

10.8.2.1 4 Once CLEC’s facilities begin occupying the Poles/lnnerduct or 
ROW system, Qwest may perform a reasonable number of inspections. Qwest 
shall bear the cost of such inspections unless the results of the inspection reveal 
any violation or hazard, or that CLEC has in any other way failed to comply with 
the provisions of Section 10.8.2.20; in which case CLEC shall reimburse Qwest 
the costs of inspections and re-inspections, as req~i red. ’~  CLEC’s representative 
may accompany Qwest on such field inspections. The cost of periodic inspection 
or any special inspections found necessary due to the existence of sub-standard 
or unauthorized occupancies shall be billed separately. 

10.8.2.1 5 The costs of inspections made during construction and/or the final 
construction survey and subsequent inspection shall be billed to CLEC upon 
completion of the inspections. 

10.8.2.1 6 Final construction, subsequent, and periodic inspections or the 
failure to make such inspections, shall not relieve CLEC of any responsibilities, 
obligations, or liability assigned under this Ag~eement.’~ 

10.8.2.17 CLEC may use individual workers of its choice to perform any 
work necessary for the attaching of its facilities so long as such workers have the 
same qualifications and training as Qwest’s workers. CLEC may use any 
contractor approved by Qwest to perform Make-Ready Work. 

10.8.2.1 8 If Qwest terminates an Order for cause, or if CLEC terminates an 
Order without cause, subject to 10.8.4.5, CLEC shall pay termination charges 
equal to the amount of fees and charges remaining on the terminated Order(s) 
and shall remove its facilities from the Poles/lnnerduct within sixty (60) calendar 
days, or cause Qwest to remove its facilities from the Poles/lnnerduct at CLEC’s 
expense; provided, however, that CLEC shall be liable for and pay all fees and 
charges provided for in this Agreement to Qwest until CLEC’s facilities are 
physically removed. “Cause” as used herein shall include CLEC’s use of its 
facilities in material violation of any applicable law or in aid of any unlawful act or 
making an unauthorized modification to Qwest’s Pole~/lnnerduct.’~ 

10.8.2.19 Qwest may abandon or sell any Poles/lnnerduct, conduit or ROW 
at any time by giving written notice to CLEC. Any Poles, Innerduct, conduit or 
ROW that is sold, will be sold subject to all existing legal rights of CLEC. Upon 
abandonment of Poles/lnnerduct, conduit or ROW, and with the concurrence of 
the other joint user(s), if necessary, CLEC shall, within sixty (60) calendar days of 
such notice, either: 1) continue to occupy the Poles/lnnerduct, conduit or ROW 
pursuant to its existing rights under this Agreement if the Poles/lnnerduct, 
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conduit, or ROW is purchased by another party; 2) purchase the Poles/lnnerduct, 
conduit or ROW from Qwest at the current market value; or 3) remove its 
facilities therefrom. Failure to explicitly elect one of the foregoing options within 
sixty (60) calendar days shall be deemed an election to purchase the 
Poles/lnnerduct, conduit or ROW at the current market value if no other party 
purchased the Poles/lnnerduct, conduit or ROW within this sixty (60) day period. 

10.8.2.20 CLEC’s facilities shall be placed and maintained in accordance 
with the requirements and specifications of the current applicable standards of 
Bellcore Manual of Construction Standards, the National Electrical Code, the 
National Electrical Safety Code, and the rules and regulations of the 
Occupational Safety and Health Act, all of which are incorporated by reference, 
and any governing authority having jurisdiction. Where a difference in 
specifications exists, the more stringent shall apply. Notwithstanding the 
foregoing, CLEC shall only be held to such standard as Qwest its Affiliates or any 
other Telecommunications Carrier is held.16 Failure to maintain facilities in 
accordance with the above requirements or failure to correct as provided in 
Section 10.8.2.1 3 shall be cause for termination of the Order. ” CLEC shall in a 
timely manner comply with all requests from Qwest to bring its facilities into 
compliance with these terms and conditions. 

10.8.2.21 Should Qwest under the provisions of this Agreement remove 
CLEC’s facilities from the Poles/lnnerduct covered by any Order, Qwest will 
deliver the facilities removed upon payment by CLEC of the cost of removal, 
storage and delivery, and all other amounts due Qwest. If CLEC removes 
facilities from Poles/lnnerduct for other than repair or maintenance purposes, no 
replacement on the PolesAnnerduct shall be made until all outstanding charges 
due Qwest for previous occupancy have been paid in full. CLEC shall advise 
Qwest in writing as to the date on which the removal of facilities from the 
Poles/lnnerduct has been completed. 

10.8.2.22 If any facilities are found attached to Poles/lnnerduct for which no 
order is in effect, Qwest, without prejudice to its other rights or remedies under 
this Agreement, may assess a charge and CLEC agrees to pay a charge of 
$200.00 per Pole or $200 per innerduct run between two manholes, plus 
payment as specified in this Section. Qwest shall waive the unauthorized 
attachment fee if the following conditions are both met: (1) CLEC cures such 
unauthorized attachment (by removing it or submitting a valid Order for the 
attachment in the form of Attachment 2 of Exhibit D, within thirty (30) days of 
written notification from Qwest of the unauthorized attachment; and (2) the 
unauthorized attachment did not require Qwest to take curative measures itself 
(e.g., pulling additional innerduct) prior to cure by CLEC. Qwest shall also waive 
the unauthorized attachment fee if the unauthorized attachment arose due to 
error by Qwest rather than CLEC.18 CLEC is required to submit in writing, within 
ten (10) business days after receipt of written notification from Qwest of the 
unauthorized occupancy, a PolesAnnerduct application. If such application is not 
received by Qwest within the specified time period, CLEC will be required to 
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remove its unauthorized facility within thirty (30) calendar days of the final date 
for submitting the required application, or Qwest may remove CLEC’s facilities 
without liability, and the cost of such removal shall be borne by CLEC. 

10.8.2.23 No act or failure to act by Qwest with regard to an unauthorized 
occupancy shall be deemed as the authorization of the occupancy. Any 
subsequently issued authorization shall not operate retroactively or constitute a 
waiver by Qwest of any of its rights or privileges under this Agreement or 
otherwise. CLEC shall be subject to all liabilities of the Agreement in regard to 
said unauthorized occupancy from its inception. 

10.8.2.24 Qwest will provide CLEC non-discriminatory access to poles, 
ducts, conduits and ROW pursuant to 47 USC § 224 and FCC orders, rules and 
regulations pursuant to 47 USC 5 224. In the event of a conflict between this 
SGAT, on one hand, and 47 USC § 224 and FCC orders, rules and regulations 
pursuant to 47 USC § 224, on the other, 47 USC § 224 and FCC orders, rules 
and regulations pursuant to 47 USC § 224 shall govern. Further, in the event of 
a conflict between Exhibit D, on one hand, and this SGAT or 47 USC 5 224 and 
FCC orders, rules and regulations pursuant to 47 USC § 224, on the other, this 
SGAT or 47 USC 5 224 and FCC orders, rules and regulations pursuant to 47 
USC § 224 shall g ~ v e r n , ’ ~  

10.8.2.25 
domain on behalf of CLEC. 

Nothing in this SGAT shall require Qwest to exercise eminent 

10.8.2.25 Because of Qwest’s status as an incumbent LEC, and the 
potential confusion of third party landowners with respect to their rights, Qwest 
shall disclose to all third party landowners that own property subject to a ROW 
that it is neither illegal nor a violation of the right of way agreement with Qwest for 
such third party to enter into a right of way agreement, including an Access 
Agreement, with any telecomunications carrier, as defined in 42 U.S.C. § 224, 
including CLEC. Qwest shall make such disclosure to (i) any third party 
landowner Qwest with whom Qwest enters into a ROW agreement from and after 
the Effective Date and (ii) any third party landowner whose property is described 
in the ROW Matrix upon request by CLEC. 

10.8.3 Rate Elements 

Qwest fees for attachments are in accordance with Section 224 of the Act and FCC 
orders, rules and regulations promulgated thereunder, as well as the rates established 
by the Commission including the following rates, are reflected in Exhibit A. 

10.8.3.1 Inquiry Fee. A non-refundable pre-paid charge used to recover 
the costs associated with performing an internal record review to determine if a 
requested route and/or facility is available, or with respect to ROW, to determine 
the information necessary to create the ROW Matrix, which identifies, for each 
ROW, the name of the original grantor, the nature of the ROW (e.g. easement, 
lease, etc.), the name and address of the present landowner, if known to Qwest, 
what ROW documents Qwest has under its control and whether such documents 

l 9  CO Workshop August 1-3 (proposed) WA Workshop November 6-10 (proposed) 



include express prohibitions on disclosure of the ROW document. Separate 
Inquiry Fees apply for ROW, Poles and Conduit/lnnerduct.20 

10.8.3.2 Field Verification Fee/Access Agreement Preparation Fee. In the 
case of Poles and Innerduct, the Field Verification Fee is a non-refundable pre- 
paid charge which recovers the estimated actual costs for a field survey 
verification required for a route and to determine scope of any required Make- 
Ready work. Separate Field Verification Fees apply for Poles and Manholes. In 
the case of ROW, the Access Agreement Preparation Fee is a non-refundable, 
pre-paid charge which recovers the estimated actual costs for preparation of the 
Access Agreement for each ROW requested by the CLEC. Field Verification and 
Access Agreement Preparation Fees shall be billed in advance.21 

10.8.3.3 Make-Ready Fee. A pre-paid non-refundable (other than true-up) 
charge which recovers the cost of necessary work required to make the 
requested facility/ROW available for access. For innerduct , this could include, 
but is not limited to, the placing of innerduct in conduit/duct systems or core 
drilling of manholes. For pole attachment requests, this could include, but is not 
limited to, the replacement of poles to meet required clearances over roads or 
land. For ROW, this Make-Ready could include, but is not limited to, personnel 
time, including attorney time.. The estimated pre-paid fee shall be billed in 
advance.22 

10.8.3.4 Pole Attachment Fee. A pre-paid fee which is charged for the 
occupancy, including during any Make-Ready period, of one foot of pole space 
(except for antenna attachment which requires two feet). This fee shall be 
annual unless CLEC requests that it be semi-ann~al .~~ 

10.8.3.5 Innerduct Occupancy Fee. A pre-paid fee which is charged for the 
occupancy, including during any Make-Ready period, of an innerduct on a per 
foot basis. This fee shall be annual unless CLEC requests that it be semi- 

10.8.3.6 Access Agreement Consideration. A pre-paid fee which 
constitutes consideration for conveying or providing access to the ROW to CLEC. 
This fee shall be a one-time (i.e. non-recurring) fee..25 
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10.8.4 Ordering 

There are two (2) steps required before placing an Order for access to lnnerduct and 
Pole Attachment: Inquiry Review and Field Verification. There is only one step required 
before obtaining access to ROW: Inquiry Review.= 

10.8.4.1 Inquiry Reviews. Upon receipt of an inquiry regarding ROW 
access, Pole Attachment or lnnerduct Occupancy, Qwest will provide CLEC with 
Exhibit D.” CLEC will review the documents and provide Qwest with maps of 
the desired area indicating the routes and entrance points for proposed 
attachment, proposed occupancy or proposed CLEC construction on Qwest 
owned or controlled Poles, lnnerduct and ROW. CLEC will include the 
appropriate Inquiry Fee with a completed Attachment 1 .A from Exhibit D.’* 

10.8.4.1.1 Inquiry Review - Duct/C~nduit .~~ Qwest will 
complete the database inquiry and prepare a duct structure 
diagram (referred to as a “Flatline”) which shows distances and 
access points (such as manholes). Along with the Flatline will be 
estimated costs for field verification of available facilities. These 
materials will be provided to the CLEC within ten (10) calendar 
days or within the time frames of the applicable federal or state 
law, rule or regulation. This time frame is applicable to the 
standard inquiry of thirty (30) Utility Holes or fewer. An inquiry 
which exceeds the standard will have negotiated completion 
dates. 

10.8.4.1.2 Inquiry Review - Poles. Qwest will provide the 
name and contact number for the appropriate local field engineer 
for joint validation of the poles and route and estimated costs for 
field verification on Attachment 1 .B of Exhibit D within ten (1 0) 
calendar days of the request. 

10.8.4.1.3 Inquiry Review - ROW. Qwest shall, upon receipt 
of an inquiry by CLEC, provide (i) the ROW Matrix to CLEC within 
ten (10) days of the request. Qwest makes no warranties 
concerning the accuracy of the information provided to CLEC 
(CLEC expressly acknowledges that Qwest’s files contain only the 
original ROW instruments, and that the current owner of the fee 
estate may not be the party identified in the document provided by 
Qwest) and (ii) copies of all ROW documents that are identified in 
the ROW Matrix and either have been publicly recorded or do not 
require the consent of a landowner for disclosure. . 31 
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10.8.4.2 Field Verification - Poles Ducts and Access Agreement 
Preparation (ROW). CLEC will review the Inquiry results and determine whether 
to proceed with field verification for Poles/Ducts or Access Agreement 
preparation for ROW. If field verification or Access Agreement preparation is 
desired, CLEC will sign and return Attachment l.B of Exhibit D along with a 
check for the relevant verification fee (Field Verification Fee or Access 
Agreement Preparation Fee) plus $1 0.00 per Access Agreement as 
consideration for the Access Agreement. Upon payment of the relevant fee and 
Access Agreement consideration, if applicable, Qwest will provide, as applicable, 
depending on whether the request is for Poles, Innerduct or ROW: (a) in the 
case of Poles or Duct, a field survey and site investigation of the Poles or Duct, 
including the preparation of distances and drawings, to determine availability of 
existing Poles/lnnerduct; identification of Make-Ready costs required to provide 
Innerduct; the schedule in which the Make-Ready work will be completed; and, 
the annual recurring prices associated with the attachment of facilities, and/or (b) 
in the case of ROW, the completed Access Agreement(s), executed and 
acknowledged by Qwest. Upon completion of the Access Agreement(s) by 
CLEC, in accordance with the instructions, terms and conditions set forth in 
Exhibit D, the Access Agreement becomes effective to convey or provide access 
to the interest identified in the Access Agreement. In the case of Poles or 
Innerduct, estimates of Make-Ready costs and the annual recurring prices 
associated with the attachment of facilities shall be provided on Attachment 2 of 
Exhibit D and shall be completed according to the schedule in Exhibit D at 
paragraph 2.2. The Attachment 2 quotation shall be valid for ninety (90) 
calendar days. 32 

10.8.4.2.1 CLEC-Performed Field Verification. At the option of CLEC, it may 
perform its own field verification (in lieu of Qwest performing same) with the 
following stipulations: 1 ) Verifications will be conducted by a Qwest approved 
contractor; 2) A Qwest contractor will monitor the activity of CLEC contractor 
and a current labor rate will be charged to CLEC; 3) CLEC will provide Qwest 
with a legible copy of manhole butterfly drawings that reflect necessary Make- 
Ready effort; and 4) Qwest will use the CLEC-provided butterfly drawings and 
documentation to check against existing jobs and provide a final field report of 
available DucVlnnerduct. CLEC will be charged standard rates for Tactical 
Planner time.33 

10.8.4.3 The review, signing and return of 
Attachment 2 of the General Information Document along with payment of the 
Make-Ready and prorated recurring access charges for the current relevant 
period (annual or semi-annual) shall be accepted as an Order for the attachment 
or occupancy. Upon receipt of the accepted Order from CLEC and applicable 
payment for the fees identified, Qwest will assign the requested space and 
commence any Make-Ready work which may be required. Qwest will notify 
CLEC when Poles/lnnerduct are ready.34 

Order - Poles and Ducts. 

10.8.4.4 Make-Ready - Estimates of Make-Ready are used to cover actual 
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Make-Ready 

10.8.4.4.1 If Qwest requests, CLEC will be responsible for payment of 
the actual Make-Ready costs determined if such costs exceed the 
estimate. Such payment shall be made within thirty (30) days of receipt 
of an invoice for the costs that exceed the estimate.36 

10.8.4.4.2 Within fifteen (15) business days of a request, Qwest will provide CLEC 
copies of records reflecting actual cost of Make-Ready work; provided, 
however, that, if Qwest does not possess all such records at the time of 
the request, then Qwest will provide copies of such records within fifteen 
(15) business days of receipt of such records. CLEC must request such 
records, if at all, within sixty (60) calendar days after notification of the 
completion of the Make-Ready work. 37 

10.8.4.4.3 If the actual Make-Ready costs are less than the estimate, 
an appropriate credit for the difference will be issued upon request. Such 
request must be received within sixty (60) calendar days following 
CLEC’s receipt of copies of records if CLEC has requested records under 
this paragraph, or within sixty (60) calendar days after notification of the 
completion of Make-Ready work if CLEC has not requested records 
under this paragraph. Such credit will issue within ten (IO) business days 
of Qwest’s receipt of either all records related to such actual costs or 
CLEC’s request for credit, whichever comes last, but in no event later 
than ninety (90) calendar days following the request for 

10.8.4.4.4 If CLEC cancels or if, due to circumstances unforeseen 
during inquiryherification, Qwest denies the request for Poles, Ducts or 
ROW, upon CLEC request, Qwest will also refund the difference between 
the actual Make-Ready costs incurred and those prepaid by CLEC, if any. 
Such request must be made within thirty (30) calendar days of CLEC’s 
receipt of written denial or notification of cancellation. Any such refund 
shall be made within ten (10) business days of either receipt of CLEC’s 
request or Qwest’s receipt of all records relating to the actual costs, 
whichever comes last, but in no event later than ninety (90) calendar days 
following the deniaL3’ 

10.8.5 Billing 

CLEC agrees to pay the following fees in advance as specified in Attachments 1 .A, 1 .B, 
and 2 of Exhibit D: Inquiry Fee, Field Verification Fee, Access Agreement Preparation 
Fee, Make-Ready Fee, Pole Attachment Fee, lnnerduct Occupancy Fee and Access 
Agreement Consideration. Make-Ready Fees will be computed in compliance with 
applicable local, state and federal guidelines. Usage fees for Poleshnerduct (Le., Pole 
Attachment Fee and lnnerduct Occupany Fee) will be assessed on an annual basis 

CO Workshop June 29-30,2000 (proposed) WA Workshop July 6,2000 (proposedj(Next1ink to 

CO Workshop August 1-3 (proposed) WA Workshop November 6-10 (proposed) 
CO Workshop August 1-3 (proposed) WA Workshop November 6-10 (proposed) 
CO Workshop August 1-3 (proposed) WA Workshop November 6-10 (proposed) 
CO Workshop August 1-3 (proposed) WA Workshop November 6-10 (proposed) 

35 

verify) 
16 

17 

36 

39 



(unless CLEC requests a semi-annual basis). Annual usage fees for Poles/lnnerduct will 
be assessed as of January 1 of each year. Semi-annual usage fees for Poles/lnnerduct 
will be assessed as of January 1 and July 1 of each year. All fees shall be paid within 
thirty (30) days following receipt of invoices . All fees are not refundable except as 
expressly provided herein.40 

10.8.6 Maintenance and Repair 

In the event of any service outage affecting both Qwest and CLEC, repairs shall be 
effectuated on a non-discriminatory basis as established by local, state or federal 
requirements. Where such requirements do not exist, repairs shall be made in the 
following order: electrical, telephone (EAS/local), telephone (long distance), and cable 
television, or as mutually agreed to by the users of the affected Poles/lnnerduct. 

CO Workshop August 1-3 (proposed) WA Workshop November 6-10 (proposed) 40 



I 

i AlTACHMENT 2 

I EXHIBIT D 

Date General Information Provided by Qwest: 
General Agreement Number : 

BAN Number(must be assigned before processing): 

REVISED QWEST RIGHT OF WAY, POLE ATTACHMENT, INNERDUCT OCCUPANCY GENERAL 
INFORMATION: EFFECTIVE 711 7/00 

1. PURPOSE. The purpose of this General Information document is to share information and provide or deny 
permission to attach and maintain CLEC’s facilities (“Facilities”) to Qwest Corporation’s (“Qwest”) 
Poles, to place Facilities on or within Qwest’s lnnerduct (collectively “Poles/lnnerduct”) and to obtain 
access to Qwest’s private right of way (“ROW”), to the extent Qwest as the right to grant such access. 
This General Information is necessary to determine if Qwest can meet the needs of the CLEC’s request 
but does not guarantee that physical space or access is currently available. Permission will be granted 
on a first-come, first-serve basis on the terms and conditions set forth in the appropriate agreement 
pertaining to “Poles/lnnerduct”. Quotes are effective for thirty (30) days. 

2. PROCESS. The Qwest process is designed to provide the CLEC the information so as to assist CLEC and 
Qwest to make Poles, lnnerduct and ROW decisions in a cost-eff icient manner. The Process has these 
distinct steps: 

2.1 Inquiw Review - Attachment l .A  (Database Search). The CLEC is requested to review this 
document and return Attachment l .A  along with two copies of a map and the nonrefundable 
Inquiry Fee, calculated in accordance with Attachment 1 .A hereto. These fees are intended to 
cover Qwest’s expenses associated with performing an internal record (database) review, 
preparing a cost estimate for the required field survey, setting up an account, and determining 
time frames for completion of each task to meet the CLEC’s Request. Please be sure a BAN 
number is assigned by the Product Manager (call 303-896-0789) before sending Attachment 
1 .A. 

As indicated on Attachment 1 .A, a copy of the signed Attachment and maps of the desired route 
should be sent to the Product Manager while the fee should be sent to the Qwest CLEC Joint 
Use Manager with the original signed Attachment l .A.  The map should clearly show street 
names and highways along the entire route, and specific locations of entry and exit of the 
ROW/duct/pole system. Area Maps should be legible and identify all significant geographic 
characteristics including, but not limited to, the following: Qwest central off ices, streets, cities, 
states, lakes, rivers, mountains, etc. Qwest reserves the right to reject illegible or incomplete 
maps. If CLEC wishes to terminate at a particular manhole (such as a POI) it must be indicated 
on the maps. 

Qwest will complete the Inquiry review and prepare and return a Poles/lnnerduct 
Verification/ROW Access Agreement Preparation Costs Quotation (Attachment 1 .B) to the 
CLEC generally within ten (10) days or the applicable federal or state law, rule or regulation that 
governs this Agreement in the state in which lnnerduct attachment is requested. In the case of 
poles, Qwest will assign a Field Engineer and provide hidher name and phone number to the 
CLEC. The Field engineer will check the local database and be available for a joint verification 
with the CLEC. This time frame is applicable to the standard inquiry of one hundred (100) Poles 
or fewer, or thirty (30) Utility Hole sections or fewer, or two (2) miles of linear ROW or less. The 
Poles/lnnerduct Quotation will be valid for thirty (30) calendar days from the date of quotation. 
The Inquiry step results only in the location and mapping of Qwest facilities and does not 
indicate whether space is available. The resulting information is provided with Attachment 1 .B. 
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In the case of ROW, Qwest will prepare and return a ROW information matrix, within ten (10) 
days, which will identify (a) the owner of the ROW as reflected in Qwest’s records, (b) the 
nature of each ROW (Le., easement, license, etc.) (c) the name and address of the present 
landowner, if known to Qwest, (d) the ROW documents Qwest has under its control and (e) 
whether such documents include express prohibitions on disclosure of the ROW document. 
Qwest makes no representations or warranties regarding the accuracy of its records, and CLEC 
acknowledges that, to the extent that real property rights run with the land, the original granting 
party may not be the current owner of the property. At the same time Qwest delivers the ROW 
Matrix, Qwest will deliver copies of all ROW documents that are identified in the ROW Matrix 
and that (i) have been publicly recorded, or (ii) are under Qwest’s control and do not require the 
consent of a landowner for disclosure. Qwest may redact all monetary provisions from any 
ROW document under its control before disclosure to CLEC. 

If Qwest has identified any ROW documents that have not been publicly recorded and require 
consent of a third party to disclosure, Qwest shall cooperate promptly and in good faith with 
CLEC to obtain the consent of such third party to such disclosure. 

If there is no other effective agreement (Le., an Interconnection Agreement) between CLEC and 
Qwest concerning access to Poles, Ducts and ROW, then Attachment 3 must be executed by 
both parties in order to start the Inquiry Review and in order for CLEC to obtain access to Poles, 
Ducts and/or ROW. 

2.2 Attachment 1 .B (Veriiication) & Attachment 4 (Access Aqreement Preparation). With respect to 
Poles and Innerduct, upon review and acceptance of signed Attachment 1 .B and payment of the 
estimated verification costs by the CLEC, Qwest will conduct facilities verification and provide 
the requested information which may or may not include the following: a review of public and/or 
internal Qwest right-of-ways records for restrictions, identification of additional rights-of-way 
required; a field survey and site investigation of the Innerduct, including the preparation of 
distances and drawings, to determine availability on existing Innerduct; identification of any 
make-ready costs required to be paid by the CLEC, if applicable, prior to installing its facilities. 
In the case of Poles, Attachment 1.6 orders the field verification which may be done jointly. 
CLEC copy of the signed Attachment l .B  should be sent to the Product Manager while the 
appropriate fees should be sent to the Qwest-CLEC Joint Use Manager with the original signed 
Attachment l.B. Upon completion of the verification, Attachment 2 will be sent to the CLEC by 
Qwest. 

With respect to ROW, upon review and acceptance of signed Attachment l .B and payment of 
the ROW conveyance consideration, Qwest will deliver to the CLEC an executed and 
acknowledged Right of Access Agreement to the CLEC in the form attached hereto as 
Attachment 4 (the “Access Agreement”). 
Verification/Access Agreement Preparation work shall be completed within the time frames 
designated in the table below: 

SIZE OF VERIFICATION REQUEST 

Less than or equal to 100 poles or 30 manholes or 2 miles of linear ROW 

Less than or equal to 200 poles or 60 manholes or 4 miles of linear ROW 

Less than or equal to 300 poles or 90 manholes or 6 miles of linear ROW 

Less than or equal to 400 poles or 120 manholes or 8 miles of linear ROW 

.____________ 

__.- 

Less than or equal to 500 poles or 150 manholes or 10 miles of linear 
ROW 
Greater than 500 poles or 150 manholes or 10 miles of linear ROW 

TIME LIMIT (DAYS) 

35 

50 

65 

80 

95 

As Negotiated Between 
U S WEST and CLEC 
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2.3 

2.4 

If a ROW document contains a provision that expressly requires the consent of a property 
owner to a conveyance or transfer of access to the ROW, , after Qwest has delivered the 
Access Agreement, the CLEC will be required to obtain the property owner's signature on the 
Consent that is a part of the Access Agreement. Although Qwest will provide the identity of the 
original grantor of the ROW, as reflected in Qwest's records, the CLEC is responsible for 
determining the current owner of the property and obtaining the proper signature and, if required 
for recording as described below, acknowledgement. If Qwest does not have a copy of the 
Easement Agreement in its records, it is the responsibility of the CLEC to obtain a copy of the 
Easement Agreement. 

After the CLEC has either obtained the properly executed and, if required, acknowledged 
Consent or, if no ROW document expressly requires such consent, executed the Access 
Agreement: (a) if the ROW was created by a publicly recorded document, the CLEC must 
record the Access Agreement (with the Consent, if required) in the real property records of the 
county in which the property is located; (b) if the ROW was created by a grant or agreement that 
is not publicly recorded and if a ROW document expressly requires such consent, CLEC must 
provide Qwest with a copy of the properly executed and acknowledged Consent, . As between 
Qwest and CLEC, the Access Agreement shall be effective upon execution by the parties. 

Order Attachment 2 (Access). In the case of Poles and Innerduct, upon completion of the 
inquiry and verification work described in Section 2.2 above, Qwest will provide the CLEC a 
Poles/lnnerduct Order (Attachment 2) containing annual recurring charges, estimated Make- 
ready costs. Upon receipt of the executed Attachment 2 Order form from the CLEC and 
applicable payment for the Make-Ready Fees identified, Qwest will assign the CLEC's 
requested space; Qwest will also commence the Make-ready work within 30 days following 
payment of the Make-Ready Fees. Qwest will notify CLEC when Poles/lnnerduct are ready for 
attachment or placement of Facilities. A copy of the signed Attachment 2 form should go to the 
Product Manager while the payment should go to the Joint Use Manager along with the original 
signed Attachment 2. 

NOTE: Make-ready work performed by Qwest concerns labor only. For Poles it involves 
rearrangement to accommodate the new attachment. For Innerduct, it involves placing the 
standard three innerducts in the conduit to accommodate fiber cable where spare conduit exists. 
Segments without conduit space are considered "blocked". Qwest will repair or clear damaged 
facilities, but may not construct new facilities as part of Make-ready work. 

Construction work to place conduit or replace poles may be required where facilities are 
blocked. The CLEC may contract separately with a Qwest-approved contractor to complete the 
construction provided a Qwest inspector inspects the work during and after construction. 
Construction attaching to or entering Qwest-owned structure must conform to Qwest standards. 
If other parties benefit from construction, the costs may be divided among the beneficiaries. 
Construction costs are not included in Attachment 2. The CLEC is not encouraged to sign the 
access agreement (Attachment 2) until provisions have been made for construction. 

Provision of ROW/Poles/lnnerduct. Qwest agrees to issue to CLEC for any lawful 
telecommunications purpose, a nonexclusive, revocable Order authorizing CLEC to install, 
maintain, rearrange, transfer, and remove at its sole expense its Facilities on Poles/lnnerduct to 
the extent owned or controlled by Qwest. Qwest provides access to Poles/lnnerduct/ROW in 
accordance with the applicable federal, state, or local law, rule, or regulation, incorporated 
herein by this reference, and said body of law, which governs this Agreement in the state in 
which Poles/lnnerduct is provided. Any and all rights granted to CLEC shall be subject to and 
subordinate to any future federal, state, and/or local requirements. Nothing in this General 
Information shall be construed to require or compel Qwest to construct, install, modify, or place 
any Poles/lnnerduct or other facility for use by the CLEC. 

U S WEST Arizona Third Revision SGAT, July 21, 2000, 2000 Exhibit D, Page 3 



. 
The costs included in the Poles/lnnerduct Verification Fee are used to cover the costs incurred 
by Qwest in determining if Poles/lnnerduct space is available to meet the CLEC’s request; 
however, the CLEC must agree and will be responsible for payment of the actual costs incurred 
if such costs exceed the estimate. If the actual costs are less than the estimate, an appropriate 
credit can be provided upon request. If Qwest denies access, Qwest shall do so in writing, 
specifying the reasons for denial along with the information upon which such denial is premised 
within 45 days of the initial inquiry. 

Likewise, the fees included in the ROW processing costs quotation are used to cover the costs 
incurred by Qwest in searching its databases and preparing the Access Agreement. In the 
event that complications arise with respect to preparing the Access Agreement or any other 
aspect of Access Agreementing access to Qwest’s ROW, the CLEC agrees to be responsible 
for payment of the actual costs incurred if such costs exceed the standard fees; actual costs 
shall include, without limitation, personnel time, including attorney time. 

3. DISPUTE RESOLUTION 

3.1. 

3.2. 

3.3. 

3.4. 

Other than those claims over which a federal or state regulatory agency has exclusive 
jurisdiction, all claims, regardless of legal theory, whenever brought and whether between the 
parties or between one of the parties to this Agreement and the employees, agents or affiliated 
businesses of the other party, shall be resolved by arbitration. A single arbitrator engaged in the 
practice of law and knowledgeable about telecommunications law shall conduct the arbitration in 
accordance with the then current rules of the American Arbitration Association (“AAA”) unless 
otherwise provided herein. The arbitrator shall be selected in accordance with AAA procedures 
from a list of qualified people maintained by AAA. The arbitration shall be conducted in the 
regional AAA off ice closest to where the claim arose. 

All expedited procedures prescribed by the AAA shall apply. The arbitrator’s decision shall be 
final and binding and judgment may be entered in any court having jurisdiction thereof. 

Other than the determination of those claims over which a regulatory agency has exclusive 
jurisdiction, federal law (including the provisions of the Federal Arbitration Act, 9 U.S.C. 
Sections 1-1 6) shall govern and control with respect to any issue relating to the validity of this 
Agreement to arbitrate and the arbitrability of the claims. 

If any party files a judicial or administrative action asserting claims subject to arbitration, and 
another party successfully stays such action and/or compels arbitration of such claims, the party 
filing the action shall pay the other party’s costs and expenses incurred in seeking such stay or 
compelling arbitration, including reasonable attorney’s fees. 
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ATTACHMENT 1. A 

General Agreement No. 
BAN Number (must be assigned before processing): 

Poies/lnnerduct/ROW inquiry Preparation Fee 

Date Submitted: Date Replied to CLEC: 

CLEC Name: 

Contact name: 
Address: 
Phone Number: 
e-mail address: 
State or location of inquiry: 

Poles/lnnerduct Permit Database Search Costs Quotation 
(One Mile Minimum) 

costs -- Est. Miles 

1. Pole Inquiry Fee see attached pricing chart 

2. lnnerduct Inquiry Fee see attached pricing chart 

3. ROW Records Inquiry see attached pricing chart 

Total 

$ 

$ 

$ 

I .  Estimated Interval for Completion of Items 1, 2 and/or 3: 

5. Additional requirements of CLEC: 

10 Days 

This Inquiry will result in (a) in the case of Poles and Innerduct, a drawing of the duct or innerduct structure 
fitting the requested route, if available, and a quote of the charges for field verification, and/or (b) in the case of 
ROW a ROW identification matrix, and quote of the charges for preparation of, and consideration for, the 
necessary Access Agreements. In the case of Poles, the name and telephone number of the Field Engineer 
will be provided so that the CLEC may contact the Qwest Field engineer and discuss attachment plans. If a 
field verification of the poles is required, Attachment 1 .B must be completed and the appropriate charges paid. 
lnnerduct verification is always needed. 

By signing below and providing payment of the Estimated Costs identified above, the CLEC desires Qwest to 
proceed with the processing of its databasehecords search and acknowledges receipt of this General 
Information, including the General Terms and Conditions under which Qwest offers such Poles/lnnerduct. 

1 Qwest Corporation i 
Signature I Signature 

I JOHN CARVETH 
Name Typed or Printed 1 Name Typed or Printed 

I PRODUCT MANAGER 
Title I Title 

I /  

Date 1 Date I 
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This signed form (original) should be sent with a check for the Inquiry amount ($1 14 per mile or $1 71 per mile) 
' to: 

@ 
Pam Fisher, Qwest CLEC Joint Use, 6912 S Quentin, Suite 101, Englewood, CO 80112 
303-792-6990 

A copy of this form should be sent with two acceptably-detailed maps showing the requested route to: 

John Carveth, Qwest Structure Product Manager, Suite 2330,1801 California, Denver, CO 
80202 303-896-0789 

AlTACHMENT l.B 

General Agreement No. 
BAN Number: 

Poleshnnerduct VerificationlROW Access Agreement Preparation Costs Quotation 

Date Nonrefundable Received: Date Replied to CLEC: 

"'NOTE: TflIS ATTACHMENT WILL BE COMPLETED BY QWEST AND SENT TO THE CLEC FOR 
SIGNATURE AFTER THE DATABASE lNQUlRY IS COMPLETE.** 

a'. 
2. 

3. 

4. 

5. 

Estimated Costs Number Total Charge 

Pole Field Verification Fee (1  0 pole minimum)see attached pricing chart 
$ 

lnnerduct Field Verification Fee see attached pricing chart 
A. 

8 

Access Agreement Preparation and Consideration$- per Access Agreement 
$ 

Estimated interval for Completion of items 1, 2 and/or 3: 

Additional requirements of CLEC: 

Working Days 

Comments: 

By signing below and providing payment of the Total Estimated Costs identified above, the CLEC desires 
Qwest to proceed with the processing of its field survey/preparation of Access Agreements, and acknowledges 
receipt of this General Information, including the General Terms and Conditions under which Qwest offers such 
ROW/Poles/lnnerduct. The CLEC acknowledges the above costs are estimates only and CLEC may be 
financially responsible for final actual costs which exceed this estimate, or receive credit if requested. 
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a 
Signature Signature 

Name Typed or Printed 
JOHN CARVETH 
Name Typed or Printed 
PRODUCT MANAGER 

' Title Title 

A copy of this form signed form should be sent to: 

Date 

John Carveth, Qwest Structure Product Manager, Suite 2330,1801 California, Denver, CO 
80202 

I Date 

The original signed form should be sent with a check for the verification amount to: 

Pam Fisher, Qwest CLEC Joint Use, 691 2 S Quentin, Suite 101, Englewood, CO 801 12 
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1. SCHEDULE A-PRICING CHART 

INQUIRY, VERIFICATION, UNAUTHORIZED ATTACHMENT RATES BY STATE 

a iquiry and Verification, Poles and Ducts 

STATE POLE/ROW DUCT POLE DUCT 
INQUIRY INQUIRY VERIFICATION V E R I F I CAT I ON 
per mile*** per mile*** per pole*** per manhole*** 

*** Qwest is currently recalculating costs for all states. Figures for all states will be provided 
when they are available. 

NE 

.NM 

* ordered rates by the state commission. 

U na u t h or ized Attach men ts 

Oregon: Sanctions for unauthorized attachments will comply with House Rule 860. 

Utah, Idaho, Washington: Unauthorized attachment charges will be $200.00 per pole or innerduct 
?gment between manholes. e 

All other states: Unauthorized attachment charges will be according to Section 9.1 of Attachment 3. 
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AITACHMENT 2 

1 $ 2. lnnerduct Occupancy, Per Foot 

PolesAnnerduct Order General Agreement No 
BAN Number: 

~ $ - 

**NOTE: THIS FORM WILL BE COMPLETED BY QWEST AND SENT TO CLEC FOR SIGNATURE*’ 

Total Annual Recurring Charges 

Make-ready Work required: Yes ( ) N o (  ) Date Received: 

I $  

If Yes is checked, estimated Make-ready costs: $ 
Note: Make-Ready charges do not include construction work to enhance infrastructure 

The following Attachments are hereby incorporated by reference into this Order: 

1. 
2. 
3. 

Term - Effective Date - 
Summary of Field Results (including Make-Ready work if required). 
When placing fiber, CLEC must: 
a. provide Qwest representative, a final design showing splice, racking and slack locations in 
Qwest utility holes. 
b. tag all equipment located in/on Qwest’s facilities from beginning of the route to the end, and 
at the entrance and exit of each utility hole with the following information: (1) CLEC’s Name and 
Contact Number, (2) Contract Number and Date of Contract, (3) Number of Fibers in the 
lnnerduct and Color of Occupied Innerduct. 

Annual lecurring Charges for this Permit: 
Total Annual 

Annual Charqe Charae 

For Poles, quantity is based on the number of vertical feet used (One cable attachment = one foot). If you 
choose not to place an order at this time, these Poles/lnnerduct will be assigned on a first come-first served 
basis. 

Additional Comments: THE ESTIMATED COSTS ARE FOR THE INSTALLATION OF INNERDUCT OR 
REARRANGEMENT PER THE WORK SHEETS. THE ANNUAL RECURRING CHARGE FOR YEAR 2000 
HAS BEEN PRORATED TO ( /DAY * DAYS). PLEASE PROVIDE PAYMENT FOR THE 
MAKE-READY COSTS AND THE PRORATED 2000 RECURRING FEE ALONG WITH THIS SIGNED ORDER 

By signing below and providing payment of the Make-ready costs and the first year’s prorated Annual 
Recurring Charge (or, if CLEC requests Semiannual billing, then the first half-year’s prorated Semiannual 
Recurring Charge), the CLEC desires Qwest to proceed with the Make-ready Work identified herein and 
acknowledges receipt of the General Terms and Conditions under which Qwest offers such Poleshnerduct. 
By signing this document you are agreeing to the access described herein. 

Return this signed form and check to: Pam Fisher, Qwest CLEC Joint Use, Suite 101,6912 S. Quentin, 0 qglewood, CO 80112 
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. Send a copy to: John Carveth, Structure Product Manager, Suite 2330,1801 California, Denver, CO 80202 

Signature 

Name Typed or Printed 

Title 

. Qwest Field Engineer: 

Signature 
JOHN CARVETH 
Name Typed or Printed 
PRODUCT MANAGER 
Title 

'hone Number: 

Signature 

Qwest Corporation 

I SignatL.- 
I JOHN CARVETH 

Name Typed or Printed 

Title 

- - 

Name Typed or Printed 
PRODUCT MANAGER 
Title 

Date I Date 
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ATTACHMENT 3 

General Agreement No. 

QWEST RIGHT OF WAY ACCESS, POLE ATTACHMENT AND/OR INNERDUCT OCCUPANCY 
GENERAL TERMS AND CONDITIONS 

This is an Agreement between (“CLEC”) and Qwest Corporation (“Qwest”), for one 
or more Orders for the CLEC to obtain access to Qwest’s Right-of-way (“ROW”) and/or to instaWattach and 
maintain their communications facilities (“Facilities”) to Qwest’s Poles and/or placement of Facilities on or 
within Qwest’s lnnerduct (collectively “Poles/lnnerduct”) described in the General Information and CLEC Map, 
which are incorporated herein by this reference (singularly “Order” or collectively, “Orders”). If there is no 
other effective agreement (Le., an Interconnection Agreement) between CLEC and Qwest concerning access 
to Poles, Ducts and ROW, then this AgreemenVAttachment 3 must be executed by both parties in order to start 
the Inquiry Review and in order for CLEC to obtain access to Poles, Ducts and/or ROW. 

1. 

2. 

3. 

SCOPE. 

1.1 Subject to the provisions of this Agreement, Qwest agrees to issue to CLEC for any 
lawful telecommunications purpose, (a) one or more nonexclusive, revocable Orders 
authorizing CLEC to attach, maintain, rearrange, transfer, and remove at its sole 
expense its Facilities on Poles/lnnerduct owned or controlled by Qwest, and/or (b) 
access to Qwest’s ROW subject to the terms and conditions of such ROW. Any and all 
rights granted to CLEC shall be subject to and subordinate to any future local, state 
and/or federal requirements, and in the case of ROW, to the original document granting 
the ROW to Qwest or its predecessors. 

1.2 Except as expressly provided herein, nothing in this Agreement shall be construed to require or 
compel Qwest to construct, install, modify, or place any Poles/lnnerduct or other facility for use 
by CLEC or to obtain any ROW for CLEC’s use. 

1.3 Qwest agrees to provide access to ROW/Poles/lnnerduct in accordance with the applicable 
local, state or federal law, rule, or regulation, incorporated herein by this reference, which 
governs this Agreement in the state in which Poles/lnnerduct is provided. 

TERM. Any Order issued under this Agreement for Pole attachments or lnnerduct occupancy shall 
continue in effect for the term specified in the Order. Any access to ROW shall be non-exclusive and 
perpetual, subject to the terms and conditions of the Access Agreement (as hereinafter defined) and 
the original instrument granting the ROW to Qwest. This Agreement shall continue during such time 
CLEC is providing Poles/lnnerduct attachments under any Order to this Agreement. 

’ 

TERMINATION WITHOUT CAUSE. 

3.1 CLECTo the extent permitted by law, either party may terminate this Agreement (which will have 
the effect of terminating all Orders hereunder), or any individual Order(s) hereunder, without 
cause, by providing notice of such termination in writing and by certified Mail to the other party. 
The written notice for termination without cause shall be dated as of the day it is mailed and 
shall be effective no sooner than one hundred twenty (120) calendar days from the date of such 
notice. 

3.2. Termination of this Agreement or any Order hereunder does not release either party from any 
liability under this Agreement that may have accrued or that arises out of any claim that may 
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have been accruing at the time of termination, including indemnity, warranties, and confidential 
information. 

3.3 If Qwest terminates this Agreement for Cause, or if CLEC terminates this Agreement without 
Cause, CLEC shall pay termination charges equal to the amount of fees and charges remaining 
on the terminated Order(s) and shall remove its Facilities from the Poles/lnnerduct within sixty 
(60) days, or cause Qwest to remove its Facilities from the Poles/lnnerduct at CLEC’s expense; 
provided, however, that CLEC shall be liable for and pay all fees and charges provided for in 
this Agreement to Qwest until CLEC’s Facilities are physically removed. Notwithstanding 
anything herein to the contrary, upon the termination of this Agreement for any reason 
whatsoever, all Orders hereunder shall simultaneously terminate. 

3.4 If this Agreement or any Order is terminated for reasons other than Cause, then CLEC shall 
remove its Facilities from Poles/lnnerduct within one hundred and eighty (180) days from the 
date of termination; provided, however, that CLEC shall be liable for and pay all fees and 
charges provided for in this Agreement to Qwest until CLEC’s Facilities are physically removed. 

3.5 Qwest may abandon or sell any Poles/lnnerduct at any time by giving written notice to the 
CLEC. Upon abandonment of Poledlnnerduct, and with the concurrence of the other CLEC(s), 
if necessary, CLEC shall, within sixty (60) days of such notice, either apply for usage with the 
new owner or purchase the Poles/lnnerduct from Qwest, or remove its Facilities therefrom. 
Failure to remove its Facilities within sixty (60) days shall be deemed an election to purchase 
the Poles/lnnerduct at the current market value. 

4. CHARGES AND BILLING. 

4.1. CLEC agrees to pay Qwest Poles/lnnerduct usage fees (“Fees”) as specified in the Order. 
Fees will be computed in compliance with applicable local, state and Federal law, regulations 
and guidelines. Such Fees will be assessed, in advance on an annual basis. Annual Fees will 
be assessed as of January 1st of each year. Fees are not refundable except as expressly 
provided herein. CLEC shall pay all applicable Fees and charges specified herein within thirty 
(30) days from receipt of invoice. Any outstanding invoice will be subject to applicable finance 
charges. 

a 
4.2. Qwest has the right to revise Fees, at its sole discretion, upon written notice to CLEC within at 

least sixty (60) days prior to the end of any annual billing period. 

5. INSURANCE. 
insurance during the life of the Contract: 

The CLEC shall obtain and maintain at its own cost and expense the following 

5.1. Workers’ Compensation and/or Longshoremen’s and Harbor Workers Compensation insurance 
with (1) statutory limits of coverage for all employees as required by statute; and (2) although 
not required by statute, coverage for any employee on the job site; and (3) Stop Gap liability or 
employer’s liability insurance with a limit of One Hundred Thousand Dollars ($1 00,000.00) for 
each accident. 

5.2 General liability insurance providing coverage for underground hazard coverage (commonly 
referred to as “U” coverage), products/completed operations, premises operations, independent 
contractor’s protection (required if contractor subcontracts the work), broad form property 
damage and contractual liability with respect to liability assumed by the CLEC hereunder. This 
insurance shall also include: ( 7 )  explosion hazard coverage (commonly referred to as “X” 
coverage) if the work involves blasting and (2) collapse hazard coverage (commonly referred to 
as “C” coverage) if the work may cause structural damage due to excavation, burrowing, 
tunneling, caisson work, or under-pinning. The limits of liability for this coverage shall be not 
less than One Million Dollars ($1,000,000.00) per occurrence combined single limit for bodily 
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injury or property damage. These limits of liability can be obtained through any combination of 
primary and excess or umbrella liability insurance. 

5.3 

5.4 

5.5 

5.6 

5.7 

Comprehensive automobile liability insurance covering the use and maintenance of owned, non- 
owned and hired vehicles. The limits of liability for this coverage shall be not less than One 
Million Dollars ($1,000,000.00) per occurrence combined single limit for bodily injury or property 
damage. These limits of liability can be obtained through any combination of primary and 
excess or umbrella liability insurance. 

Qwest may require the CLEC from time-to-time during the life of the Contract to obtain 
additional insurance with coverage or limits in addition to those described above. However, the 
additional premium costs of any such additional insurance required by Qwest shall be borne by 
CLEC, and the CLEC shall arrange to have such costs billed separately and directly to Qwest 
by the insuring carrier(s). Qwest shall be authorized by the CLEC to confer directly with the 
agent(s) of the insuring carrier(s) concerning the extent and limits of the CLEC’s insurance 
coverage in order to assure the sufficiency thereof for purposes of the work performable under 
the Contract and to assure that such coverage as a hole with respect to the work performable 
are coordinated from the standpoint of adequate coverage at the least total premium costs. 

The insuring carrier(s) and the form of the insurance policies shall be subject to approval by 
Qwest. The CLEC shall forward to Qwest, certificates of such insurance issued by the insuring 
carrier(s). The insuring carrier(s) may use the ACORD form, which is the Insurance Industries 
certificate of insurance form. The insurance certificates shall provide that: (1) Qwest is named 
as an additional insured; (2) thirty (30) calendar days prior written notice of cancellation of, or 
material change or exclusions in, the policy to which the certificates relate shall be given to 
Qwest; (3) certification that underground hazard overage (commonly referred to as “U” 
coverage) is part of the coverage; and (4) the words “pertains to all operations and projects 
performed on behalf of the certificate holder” are included in the description portion of the 
certificate. The CLEC shall not commence work hereunder until the obligations of the CLEC 
with respect to insurance have been fulfilled. The fulfillment of such obligations shall not relieve 
the CLEC of any liability hereunder or in any way modify the CLEC’s obligations to indemnify 
Qwest. 

Whenever any work is performed requiring the excavation of soil or use of heavy machinery 
within fifty (50) feet of railroad tracks or upon railroad right-of-way, a Railroad Protective Liability 
Insurance policy will be required. Such policy shall be issued in the name of the Railroad with 
standard limits of Two Million Dollars ($2,000,000.00) per occurrence combined single limit for 
bodily injury, property damage or physical damage to property with an aggregate limit of Six 
Million Dollars ($6,000,000.00). In addition, said policy shall name Qwest and the 
CLEC/SubCLEC on the declarations page with respect to its interest in these specific job. Said 
insurance policy shall be in form and substance satisfactory both to the Qwest and the Railroad 
and shall be delivered to and approved by both parties prior to the entry upon or use of the 
Railroad Property. 

Whenever any work must be performed in the Colorado State Highway right-of-way, policies 
and certificates of insurance shall also name the State of Colorado as an additional insured. 
Like coverage shall be furnished by or on behalf of any subcontractor. Copies of said 
certificates must be available on site during the performance of the work. 

6. CONSTRUCTION AND MAINTENANCE OF FACILITIES. 

6.1 Qwest retains the right, in its sole judgment, to determine the availability of space on 
Poles/lnnerduct. When modifications to a Qwest spare conduit include the placement of 
innerduct, Qwest retains the right to install the number of innerducts required to occupy the 
conduit structure to its full capacity. In the event Qwest determines that rearrangement of the 
existing facilities on Poles/lnnerduct is required before CLEC’s Facilities can be accommodated, 
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the cost of such modification will be included in the CLEC’s nonrecurring charges for the 
associated Poles/lnnerduct Order. 

6.2 CLEC shall be solely responsible for obtaining the necessary underlying legal authority to 
occupy Poles/lnnerduct on governmental, federal, Native American, and private rights of way, 
as applicable, and Qwest does not warrant or represent that providing CLEC with access to the 
Poles/lnnerduct in any way constitutes such legal right. The CLEC shall obtain any necessary 
permits, licenses, bonds, or other legal authority and permission, at the CLEC’s sole expense, 
in order to perform its obligations under this Agreement. The CLEC shall contact all owners of 
public and private rights-of-way, as necessary, to obtain written permission required to perform 
the work prior to entering the property or starting any work thereon and shall provide Qwest with 
written documentation of such legal authority prior to placement of its facilities on or in the 
Poles/lnnerduct. The CLEC shall comply with all conditions of rights-of-way and Orders. 

6.3 CLEC’s Facilities shall be placed and maintained in accordance with the requirements and 
specifications of the current applicable standards of Bellcore Manual of Construction Standards, 
the National Electrical Code, the National Electrical Safety Code, and the rules and regulations 
of the Occupational Safety and Health Act, all of which are incorporated herein by reference, 
and any governing authority having jurisdiction of the subject matter of this Agreement. Where 
a difference in specifications exists, the more stringent shall apply. Failure to maintain Facilities 
in accordance with the above requirements shall be Cause as referenced in Section 3 to this 
Agreement for termination of the Order in question. Termination of more than two (2) Orders in 
any twelve-month period pursuant to the foregoing sentence shall be Cause as referenced in 
Section 3 for termination of this Agreement. Qwest’s procedures governing its standard 
maintenance practices shall be made available upon request for public inspection at the 
appropriate Qwest premises. CLEC’s procedures governing its standards maintenance 
practices for Facilities shall be made available to Qwest upon written request. CLEC shall 
within thirty (30) days comply and provide the requested information to Qwest to bring their 
facilities into compliance with these terms and conditions. 

In the event of any service outage affecting both Qwest and CLEC, repairs shall be effectuated 6.4. 
on a priority basis as established by local, state or federal requirements, or where such 
requirement do not exists, repairs shalt be made in the following order: electrical, telephone 
(local), telephone (long distance), and cable television, or as mutually agreed to by the users of 
the effected Poles/lnnerduct. 

6.5 In the event of an infrastructure outage, the CLEC should contact their Network 
Maintenance Center at 1-800-223-7881 or the CLEC may contact their Account 
Manager at the Interconnect Service Center. 

7. MODIFICATION TO EXISTING POLEWINNERDUCT. 

7.1. If CLEC requests Qwest to replace or modify existing Poles/lnnerduct to increase its strength or 
capacity for the benefit of the CLEC and Qwest determines in its sole discretion to provide the 
requested capacity, the CLEC shall pay Qwest the total replacement cost, Qwest’s cost to 
transfer its attachments, as necessary, and the cost for removal (including destruction fees) of 
any replaced Poles/lnnerduct, if such is necessary. Ownership of new Poleshnerduct shall vest 
in Qwest. To the extent that a modification is incurred for the benefit of multiple parties, CLEC 
shall pay a proportionate share of the total cost as outlined above, based on the ratio of the 
amount of new space occupied by the Facilities to the total amount of space occupied by all 
parties joining the modification. Modifications that occur in order to bring Poles/lnnerduct into 
compliance with applicable safety or other requirements shall be deemed to be for the benefit of 
the multiple parties and CLEC shall be responsible for its pro rata share of the modification cost. 
Except as set forth herein, CLEC shall have no obligation to pay any of the cost of replacement 
or modification of Polesllnnerduct requested solely by third parties. 
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7.2 Written notification of modification initiated by or on behalf of Qwest shall be provided to CLEC 
at least sixty (60) days prior to beginning modifications if such modifications are not the result of 
an emergency situation. Such notification shall include a brief description of the nature and 
scope of the modification. If CLEC does not rearrange its facilitates within sixty (60) days after 
receipt of written notice from Qwest requesting such rearrangement, Qwest may perform or 
cause to have performed such rearrangement and CLEC shall pay for cost thereof. No such 
notice shall be required in emergency situations or for routine maintenance of Poles/lnnerduct. 

8. INSPECTION OF FACILITIES. Qwest reserves the right to make final construction, subsequent and 
periodic inspections of CLEC’s facilities occupying the Poles/lnnerduct system. CLEC shall reimburse 
Qwest for the cost of such inspections except as specified in Section 8 hereof. 

8.1. 

8.2. 

8.3. 

8.4. 

8.5. 

8.6. 

8.7. 

CLEC shall provide written notice to Qwest, at least fifteen (15) days in advance, of the 
locations where CLEC’s plant is to be constructed. 

The CLEC shall forward Exhibit A, entitled “Pulling In Report’’ attached hereto and incorporated 
herein by this reference, to Qwest within five (5) business days of the date(s) of the occupancy. 

Qwest shall provide written notification to CLEC within seven (7) days of the date of completion 
of a final construction inspection. 

Where final construction inspection by Qwest has been completed, CLEC shall be obligated to 
correct non-complying conditions within thirty (30) days of receiving written notice from Qwest. 
In the event the corrections are not completed within the thirty (30)-day period, occupancy 
authorization for the Poles/lnnerduct system where non-complying conditions remain 
uncorrected shall terminate immediately, regardless of whether CLEC has energized the 
facilities occupying said Poles/lnnerduct system, unless Qwest has provided CLEC a written 
extension to comply. CLEC shall remove its facilities from said Poles/lnnerduct in accordance 
with the provisions set forth in Section 10 of this Agreement. No further occupancy 
authorization shall be issued to CLEC until such non-complying conditions are corrected or until 
CLEC’s facilities are removed from the Pole/Conduit system where such non-complying 
conditions exist. If agreed to in writing, by both parties, Qwest shall perform such corrections 
and CLEC shall pay Qwest the cost of performing such work. Subsequent inspections to 
determine if appropriate corrective action has been taken my be made by Qwest. 

Once the CLECs facilities occupy Qwest Poles/lnnerduct system and Exhibit A has been 
received by Qwest, Qwest may perform periodic inspections. The cost of such inspections shall 
be borne by Qwest, unless the inspection reveals any violations, hazards, or conditions 
indicating that CLEC has failed to comply with the provisions set forth in this Agreement, in 
which case the CLEC shall reimburse Qwest for full costs of inspection, and re-inspection to 
determine compliance as required. A CLEC representative may accompany Qwest on field 
inspections scheduled specifically for the purpose of inspecting CLEC’s Facilities; however, 
CLEC’s costs associated with its participation in such inspections shall be borne by CLEC. 
Qwest shall have no obligation to notify CLEC, and CLEC shall have no right to attend, any 
routine field inspections. 

The costs of inspections made during construction and/or the final construction survey and 
subsequent inspection shall be billed to the CLEC within thirty (30) days upon completion of the 
inspection. 

Final construction, subsequent and periodic inspections or the failure to make such inspections, 
shall not impose any liability of any kind upon Qwest, and shall not relieve CLEC of any 
responsibilities, obligations, or liability arising under this Agreement. 

UNAUTHORIZED FAClLlTlTES 0 9. 
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10. 

0 

11. 

* 

9.1 

9.2 

9.3. 

If any facilities are found attached to Poles/lnnerduct for which no Order is in effect, USW, 
without prejudice to any other rights or remedies under this Agreement, shall assess an 
unauthorized attachment administrative fee of Two Hundred Dollars ($200.00) per attachment 
per Pole or innerduct run between manholes, and require the CLEC to submit in writing, within 
ten (10) day after receipt of written notification from USW of the unauthorized occupancy, a 
Poles/lnnerduct application. If such application is not received by USW within the specified time 
period, the CLEC will be required to remove its unauthorized facility within ten (10) days of the 
final date for submitting the required application, USW may remove the CLEC’s facilities without 
liability, and the cost of such removal shall be borne by the CLEC. 

For the purpose of determining the applicable charge, the unauthorized Poles/lnnerduct 
occupancy shall be treated as having existed for a period of five (5 )  years prior to its discovery, 
and the charges, as specified in Section 4, shall be due and payable forthwith whether or not 
CLEC is ordered to continue the occupancy of the Poles/lnnerduct system. 

No act or failure to act by Qwest with regard to an unauthorized occupancy shall be deemed to 
constitute the authorization of the occupancy; any authorization that may be granted 
subsequently shall not operate retroactively or constitute a waiver by Qwest of any of its rights 
of privileges under this Agreement or otherwise. 

REMOVAL OF FACILITIES. Should Qwest, under the provisions of this Agreement, remove CLEC’s 
Facilities from the Poles/lnnerduct covered by any Order (or otherwise), Qwest will deliver the Facilities 
removed upon payment by CLEC of the cost of removal, storage and delivery, and all other amounts 
due Qwest. If payment is not received by Qwest within thirty (30) days, CLEC will be deemed to have 
abandoned such facilities, and Qwest may dispose of said facilities as it determines to be appropriate. 
If Qwest must dispose of said facilities, such action will not relieve CLEC of any other financial 
responsibility associated with such removal as provided herein. If CLEC removes its Facilities from 
Poles/lnnerduct for reasons other than repair or maintenance purposes, the CLEC shall have no right to 
replace such facilities on the Poles/lnnerduct until such time as all outstanding charges due to Qwest 
for previous occupancy have been paid in full. CLEC shall submit Exhibit B, entitled “Notification of 
Surrender of Modification of Conduit Occupancy License by CLEC,” or Exhibit C, entitled “Notification 
of Surrender of Modification of Pole Attachment by CLEC,” each as attached hereto, advising Qwest 
as to the date on which the removal of Facilities from each Poles/lnnerduct has been completed. 

INDEMNIFICATION AND LIMITATION OF LIABILITIES. CLEC shall indemnify and hold harmless 
Qwest, its owners, parents, subsidiaries, affiliates, agents, directors, and employees against any and all 
liabilities, claims, judgments, losses, orders, awards, damages, costs, fines, penalties, costs of defense, 
and attorneys’ fees (“Liabilities”) to the extent they arise from or in connection with: (1) infringement, 
or alleged infringement, of any patent rights or claims caused, or alleged to have been caused, by the 
use of any apparatus, appliances, equipment, or parts thereof, furnished, installed or utilized by the 
CLEC; (2) actual or alleged fault or negligence of the CLEC, its officers, employees, agents, 
subcontractors and/or representatives; (3) furnishing, performance, or use of any material supplied by 
CLEC under this Contract or any product liability claims relating to any material supplied by CLEC 
under this Contract; (4) failure of CLEC, its officers, employees, agents, subcontractors and/or 
representatives to comply with any term of this Contract or any applicable local, state, or federal law or 
regulation, including but not limited to the OSH Act and environmental protection laws; (5 )  assertions 
under workers’ compensation or similar employee benefit acts by CLEC or its employees, agents, 
subcontractors, or subcontractors’ employees or agents; (6) the acts or omissions (other than the gross 
negligence or willful misconduct) of Qwest, its officers, employees, agents, and representatives, except 
as otherwise provided in paragraphs 11.3 and 11.4 below; and/or, (7) any economic damages that may 
rise, including damages for delay or other related economic damages that the Qwest or third parties 
may suffer or allegedly suffer as a result of the performance or failure to perform work by the CLEC. If 
both Qwest and the CLEC are sued as a result of or in connection with the performance of work arising 
out of this Contract, the parties hereby agree that the defense of the case (including the costs of the 
defense and attorneys’ fees) shall be the responsibility of the CLEC, if Qwest desires. Qwest shall give 
the CLEC reasonable written notice of all such claims and any suits alleging such claims and shall 
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a 

12. 

0 

furnish upon the CLEC’s request and at the CLEC’s expense all information and assistance available to 
the Qwest for such defense. The parties shall employ Article 13, Dispute Resolution, to resolve any 
dispute concerning the proportional fault and liability after the underlying case is terminated. 

11.1 

11.2 

11.3 

11.4 

IF WORK IS PERFORMED IN THE STATE OF WASHINGTON UNDER THIS GENERAL 
CONTRACT, THE CLEC ACKNOWLEDGES AND AGREES THAT THIS 
INDEMNIFICATION OBLIGATION SHALL INCLUDE, BUT IS NOT LIMITED TO, ALL 
CLAIMS AGAINST QWEST BY AN EMPLOYEE OR FORMER EMPLOYEE OF THE CLEC, 
AND THE CLEC EXPRESSLY WAIVES ALL IMMUNITY AND LIMITATION ON LIABILITY 
UNDER ANY INDUSTRIAL INSURANCE ACT, OTHER WORKERS’ COMPENSATION 
ACT, DISABILITY BENEFIT ACT, OR OTHER EMPLOYEE BENEFIT ACT OF ANY 
JURISDICTION WHICH WOULD OTHERWISE BE APPLICABLE IN THE CASE OF SUCH 
A CLAIM. 

Except as expressly provided herein, NEITHER PARTY SHALL BE LIABLE TO THE 
OTHER FOR ANY INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES 
OF ANY KIND, INCLUDING BUT NOT LIMITED TO, ANY LOSS OF USE, LOSS OF 
BUSINESS OR LOSS OF PROFIT; provided, however, there shall be no limitation on a 
party’s liability to the other for any fines or penalties imposed on the other party by any court 
of competent jurisdiction or federal, state or local administrative agency resulting from the 
failure of the party to comply with any term or condition of this Contract or any valid and 
applicable law, rule or regulation. 

FOR ANY WORK PERFORMED IN ARIZONA, IDAHO, SOUTH DAKOTA, UTAH OR 
WASHINGTON, SECTION 1 l(6) SHALL NOT EXTEND TO THE SOLE NEGLIGENCE OF 
QWEST BUT SHALL EXTEND TO THE NEGLIGENCE OF QWEST WHEN CONCURRENT 
WITH THAT OF THE CLEC. 

FOR ANY WORK PERFORMED IN THE STATES OF MINNESOTA, NEBRASKA, NEW 
MEXICO, OR OREGON, ARTICLE 11 SHALL NOT APPLY, EXCEPT THAT SECTION 11 
SHALL APPLY FOR WORK PERFORMED IN MINNESOTA FOR MAINTENANCE OR 
REPAIR OF MACHINERY, EQUIPMENT, OR OTHER SUCH DEVICES, USED AS PART 
OF A MANUFACTURING, COVERING, OR OTHER PRODUCTION PROCESS 
INDULGING ELECTRIC, GAS, STEAM, AND TELEPHONE UTILITY EQUIPMENT USED 
FOR PRODUCTION, TRANSMISSION, OR DISTRIBUTION PURPOSES. 

FORCE MAJEURE 

12.1 The CLEC shall be excused from its performance as to any Order if prevented by acts or events 
beyond the CLEC’s reasonable control including extreme weather conditions, strikes, fires, 
embargoes, actions of civil or military law enforcement authorities, acts of God, or acts of 
legislative, judicial, executive, or administrative authorities. 

12.2 If such contingency occurs, Qwest may elect: 

12.2.1 To terminate this Agreement as to the Order in question; or 

12.2.2 To terminate already-assigned specific work assignment(s) the CLEC is unable to 
perform, or any part thereof, and to assign new specific work assignments to other 
parties for the duration of the cause of the delay; or 

12.2.3 To suspend already-assigned specific work assignment(s) the CLEC is unable to 
perform, or any part thereof, for the duration of the cause of the delay; and to assign new 
specific work assignments to other parties for the duration of the cause of the delay. 
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13. 

12.3 Qwest shall be deemed to have elected Section 12.2.3 above unless written notice of 
termination is given by Qwest after the contingency occurs. With respect to Qwest’s election of 
Section 12.2.3 above: 

12.3.1 Qwest shall give the CLEC written notice of the work to be performed by such 
other party prior to its performance and shall deduct from the CLEC’s price the 
cost of the work or services actually performed by such other parties. 

12.3.2 The CLEC shall resume performance, and complete any work not performed or 
to be performed by another party, once the delaying cause ceases. 

12.3.3 If appropriate, at the Qwest’s discretion, the time for completion of specific work 
assignment(s) shall be extended up to the length of time the contingency 
endured. 

12.4 Qwest shall be excused from its performance if prevented by acts or events beyond the Qwest’s 
reasonable control including extreme weather conditions, strikes, fires, embargoes, actions of 
civil or military law enforcement authorities, acts of God, or acts of legislative, judicial, executive, 
or administrative authorities. 

DISPUTE RESOLUTION. 

13.1. Other than those claims over which a regulatory agency has exclusive jurisdiction, all claims, 
regardless of legal theory, whenever brought and whether between the parties or between one 
of the parties to this Agreement and the employees, agents or affiliated businesses of the other 
party, shall be resolved by arbitration. A single arbitrator engaged in the practice of law and 
knowledgeable about telecommunications law shall conduct the arbitration in accordance with 
the then current rules of the American Arbitration Association (“AAA”) unless otherwise 
provided herein. The arbitrator shall be selected in accordance with AAA procedures from a list 
of qualified people maintained by AAA. The arbitration shall be conducted in the regional AAA 
off ice closest to where the claim arose. 

13.2. All expedited procedures prescribed by the AAA shall apply. The arbitrator’s decision shall be 
final and binding and judgment may be entered in any court having jurisdiction thereof. 

13.3. Other than the determination of those claims over which a regulatory agency has exclusive 
jurisdiction, federal law (including the provisions of the Federal Arbitration Act, 9 U.S.C. 
Sections 1-1 6) shall govern and control with respect to any issue relating to the validity of this 
Agreement to arbitrate and the arbitrability of the claims. 

13.4. If any party files a judicial or administrative action asserting claims subject to arbitration, and 
another party successfully stays such action and/or compels arbitration of such claims, the party 
filing the action shall pay the other party’s costs and expenses incurred in seeking such stay or 
compelling arbitration, including reasonable attorney’s fees. 

. 

14. LAWFULNESS. This Agreement and the parties’ actions under this Agreement shall comply with all 
applicable federal, state, and local laws, rules, regulations, court orders, and governmental agency 
orders. Any change in rates, charges or regulations mandated by the legally constituted authorities will 
act as a modification of any contract to that extent without further notice. This Agreement shall be 
governed by the laws of the state where Poles/lnnerduct is provided. Nothing contained herein shall 
substitute for or be deemed a waiver of the parties’ respective rights and obligations under applicable 
federal, state and local laws, regulations and guidelines, including (without limitation) Section 224 of the 
Communications Act of 1934, as amended (47 U.S.C. 224). The CLEC represents that it is a certified 
Competitive Local Exchange Carrier or otherwise has the legal right, pursuant to 47 U.S.C. 224 to 
attach to Qwest’s pole pursuant to the terms thereof. The CLEC acknowledges that Qwest will rely on 

a 
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16. 

the foregoing representation, and that if such representation is not accurate, this Agreement shall be 
deemed void ab initio, except for Article 9 hereof, for which CLEC shall remain fully liable. 

SEVERABILITY. In the event that a court, governmental agency, or regulatory agency with proper 
jurisdiction determines that this Agreement or a provision of this Agreement is unlawful, this Agreement, 
or that provision of the Agreement to the extent it is unlawful, shall terminate. If a provision of this 
Agreement is terminated but the parties can legally, commercially and practicably continue without the 
terminated provision, the remainder of this Agreement shall continue in effect. 

GENERAL PROVISIONS. 

16.1 Failure or delay by either party to exercise any right, power, or privilege hereunder, shall not 
operate as a waiver hereto. 

16.2 This Agreement shall not be assignable by CLEC without the express written consent of Qwest, 
which shall not be unreasonably withheld. Assignment of this Agreement by CLEC to CLEC’s 
subsidiary or affiliate shall be presumed to be reasonable; provided, however, that CLEC must 
obtain Qwest’s consent in any event. 

16.3 This Agreement benefits CLEC and Qwest. There are no third party beneficiaries. 

16.4 This Agreement constitutes the entire understanding between CLEC and Qwest with respect to 
Service provided herein and supersedes any prior agreements or understandings. 

The parties hereby execute and authorize this Agreement as of the latest date shown below: 

CLEC 

Signature 

Name Typed or Printed 

Title 

1 Address for Notices 

Contact: 
Phone: 
FAX: 

Qwest Corporation 

Signature 

JOHN CARVETH 
Name Typed or Printed 

PRODUCT MANAGER 
Title 

Date 

Address for Notices 

Qwest Corporation 
1801 California, Rm. 2330 
Denver, CO 80202 

Contact: JOHN CARVETH 
Phone: 303-896-0789 
FAX: 303-896-9022 
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PULLING IN REPORT 
EXHIBIT A 

20- 

Qwest Corporation 

This is to advise you that pursuant to General Agreement No. granted to us under 
the terms of the lnnerduct Agreement dated 
following cable into the following ducts. 

, 20- we have completed installation of the 

Municipality 

Location 
From To 
Manhole at Manhole at 

Cable and 
Equipment Installed Date 

Name of CLEC 

By: 
Title: 

Receipt of the above report is hereby acknowledged ,20-. 

Qwest Corporation 

By: 
Title: 

1. Reports shall be submitted in duplicate. 

2. 

a,. 
A complete description of all facilities shall be given, including a print showing the locations, quantities, 
sizes and types of all cables and equipment. 

Sketch to be furnished showing duct used. Must be same duct assigned to Licensee by Licensor as 
shown on Exhibit -, unless a change has been previously authorized in writing by Licensor. 
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EXHIBIT B 

- 
CONDUIT LOCATION LIC. NO. & SURRENDER OR 

DATE MODIFICATION 

CLEC: 

NOTIFICATION OF SURRENDER OR MODIFICATION 
OF CONDUIT OCCUPANCY ORDER BY CLEC 

DATE 
FAG. RMVD.OR 

MODIFIED 

Street Address 
City and State 

Qwest Corporation 

In accordance with the terms and conditions of this Agreement between us, dated 9 - 9  20 notice 
is hereby given that the licenses covering occupancy of the following conduit are surrendered (and/or modified 
as indicated in Licensee’s prior notification to Licensor, dated ,20-) effective 

~ 

1 

Name of Licensor Name of Co- Provider 

BY 
Date Notification Received 

Date Modification Accepted 

Discontinued: 

Title 

Total duct footage 
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EXHIBIT C 

ASSOC.POLE 
NO. 

CLEC 

LIC. NO. 8 SURRENDER OR 
DATE MODIFICATION 

1 

NOTIFICATION OF SURRENDER OR MODIFICATION 
OF POLE ATTACHMENT ORDER BY CLEC 

Street Address 
City and State 
Date 

Qwest Corporation 
In accordance with the terms and conditions of the Agreement between Qwest and CLEC, dated 

20-, notice is hereby given that the licenses covering attachments to the following poles and/or 
anchors, and/or utilization of anchor/guy strand is surrendered (or modified as indicated in CLEC’s prior 
notification to Qwest, 
dated ,20-) effective 

-7 

2. 

3. 
- 

4. 

5. 
- 

6. 

7. 
- 

8. 

9. 

10. 
- 

11. 

12. 
- 

13. 
- 

POLE NO. 

A 
A/GS - 
A 
A/GS - 
A 
A/GS - I I 
A 
A/GS - 
A 
NGS - 
A 
A/GS - 
A 
NGS - 
A 
A/GS - 
A 
A/GS - 
A 
NGS - 
A 
A/GS - 
A 
NGS - 
A 
A/GS - 

DATE 
FAC.RMVD OR 

MODIFIED 
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. Date Notification Received 
Date Modification Received 

Poles 
Anchors 

Anchor/Guy Strands 

Name of CLEC 

By: 

Its: 
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ATTACHMENT 4 
FORM OF ACCESS AGREEMENT 

After recording, please return to: 

Qwest Corporation 
1801 California Street 
Suite 2330 
Denver. Colorado 80202 

Attention: Structure Project Manager 

ACCESS AGREEMENT 

THIS ACCESS AGREEMENT (this “Aqreement”) is made as of the - day of 
-7 2000, by and between QWEST CORPORATION, a Colorado corporation, 
successor in interest to U S WEST COMMUNICATIONS, INC., a Colorado corporation 
(“Grantor”), whose address is , and 

? a  I 

whose address is (“Grantee”). 

R E C I T A L S  

A. This Agreement relates to certain real property (the “PropertV”) located in 
the County of (the “County”), State of (the “State”). 

B. A copy of an agreement purporting to grant to Grantor certain rights to use 
the Property, as described therein (the “Easement Riqhts”), is attached as Exhibit A (the 
“Riqht of Way Aqreement”). 

C. Pursuant to 42 U.S.C. 5s 224 and 251(b)(5), Grantor, as a Local 
Exchange Carrier, is required to provide access to rights-of-way to a requesting 
telecommunications carrier, as defined in 42 U.S.C. 5 224. Grantee is a 
telecommunications carrier that has requested access to Grantor’s Easement Rights. 
To comply with the aforementioned legal requirement, Grantor has agreed to share with 
Grantee its Easement Rights, if any, relating to the Property, to the extent Grantor may 
legally convey such an interest. 

D. Subject to the consent of the owner of the Property (“Owner”), if such 
consent is pressly required under the Right of Way Agrement, and on the other terms 
and conditions set forth in this Agreement, Grantor has agreed to convey to Grantee, 
disclaiming the representations or warranties described in this Agreement, the right to 
use the Easement Rights, and Grantee has agreed to accept such conveyance. 
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NOW, THEREFORE, for Ten Dollars ($10.00) and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties 
hereby agree as follows: 

1. Grant of Riqht of Access. Grantor hereby conveys to Grantee and its 
Authorized Users (as defined below) a non-exclusive, perpetual right to access and use 
the Easement Rights, which right shall be expressly (a) subject to, subordinate to, and 
limited by the Right of Way Agreement, and (b) subject to the terms and conditions 
hereof. As used in this Agreement, “Authorized Users” of Owner, Grantor and Grantee 
shall mean Owner, Grantor or Grantee, as applicable, their respective Affiliates and 
agents, licensees, employees, and invitees, including, without limitation, contractors, 
subcontractors, consultants, suppliers, public emergency vehicles, shipping or delivery 
vehicles, or construction vehicles. “Affiliates” means, with respect to any Person, any 
Person that controls, is controlled by or is under common control with such Person, 
together with its and their respective members, partners, venturers, directors, officers, 
stockholders, agents, employees and spouses. A Person shall be presumed to have 
control when it possesses the power, directly or indirectly, to direct, or cause the 
direction of, the management or policies of another Person, whether through ownership 
of voting securities, by contract, or otherwise. “Person” means an individual, 
partnership, limited liability company, association, corporation or other entity. 

2. Grantor’s Reserved Riqhts. Grantor reserves to itself and its Authorized Users 
the right to use the Easement Rights for any purpose not incompatible with the rights 
conveyed to Grantee by this Agreement. 

3. Conditions Precedent to Effectiveness of Aqreement. This Agreement is 
expressly conditioned on the following: 

@ 

a. Consent bv Owner. If expressly required under a provision of the Right 
of Way Agreement, Grantee shall obtain, at its sole cost and expense, a written 
consent from Owner in the form attached (the “Consent”). The Consent 
provides, among other things, that Owner shall give notice to Grantor of any 
default under the Right of Way Agreement and the opportunity to cure such 
default. Grantor shall cooperate with Grantee promptly and in good faith in 
Grantee’s efforts to obtain such consent, if such consent is necessary. 

b. Recordation of Aqreement. If the Right of Way Agreement has been 
publicly recorded in the real property records of the countty in which the Property 
is located, Grantee shall be responsible for assuring that the Agreement is in 
appropriate form for recording in the real property records of the County, shall 
pay for the recording thereof, and shall provide a copy of the recorded 
Agreement to Grantor at the address set forth above. An executed and 
acknowledged Consent shall be attached to the Agreement. 

c. Payment of Costs and Expenses. Grantee shall pay to or reimburse 
Grantor for all costs and expenses, including reasonable attorneys’ fees, relating 
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to Grantor’s execution and delivery of this Agreement, as provided in the [SGAT 
and ROW General terms and conditions]. 

4. Grantee’s Representations and Warranties. Grantee represents and warrants 
to Grantor that: 

a. Authoritv. Grantee is a , duly formed and validly existing 
. Grantee is a “telecommunications under the laws of the State of 

carrier” as that term is defined in 42 U.S.C. 5 224. 

b. Due Diliqence. Grantee acknowledges and agrees that neither Grantor 
nor any agent, employee, attorney, or representative of Grantor has made any 
statements, agreements, promises, assurances, representations, or warranties, 
whether in this Agreement or otherwise and whether express or implied, 
regarding the Right of Way Agreement or the Easement Rights or the 
assignability or further granting thereof, or title to or the environmental or other 
condition of the Property. Grantee further acknowledges and agrees that 
Grantee has examined and investigated to its full satisfaction the physical nature 
and condition of the Property and the Easement Rights and that it is acquiring the 
Easement Rights in an “AS IS, WHERE IS” condition. Grantee expressly waives 
all claims for damages by reason of any statement, representation, warranty, 
assurance, promise or agreement made, if any. 

5. Grantee’s Covenants. 

a. Compliance with Riqht of Way Aqreement. Grantee agrees that the 
rights granted by Grantor hereunder are expressly subject to, subordinate to, and 
limited by the Right of Way Agreement, and Grantee further agrees to comply in 
all respects with the terms and conditions of the Right of Way Agreement as they 
apply to the holder or user of the Easement Rights. In the event Grantee fails to 
observe or perform any of its obligations under the Right of Way Agreement, 
Grantor shall have the right, but not the obligation, to perform or observe such 
obligation to the extent that such obligation cane be observed or performed by 
Grantor. 

b. Compliance with Laws. Grantee agrees to use the Property and the 
Easement Rights in compliance with all applicable laws. 

c. No Further Grant. Grantee shall not grant to any Person other than 
Grantee’s Authorized Users the right to use the Easement Rights without the 
prior written consent of Grantor, which consent may be granted or withheld in 
Grantor’s sole discretion. 

d. Non-Interference. Grantee agrees that it will not interfere with Grantor’s 
or Grantor’s Authorized Users’ use of the Easement Rights and will not take any 
action or fail to take any action that would negatively affect the Easement Rights 
or cause or contribute to the termination of the Right of Way Agreement. 

26 



6. Grantor‘s Covenants. 

a. Compliance with Risht of Wav Aqreement. Grantor agrees to comply 
in all respects with the terms and conditions of the Right of Way Agreement as 
they apply to the holder or user of the Easement Rights. In the event Grantor fails 
to observe or perform any of its obligations under the Right of Way Agreement, 
Greantee shall have the right, but not the obligation, to perform or observe such 
obligation to the extent that such obligation cane be observed or performed by 
Grantee. 

b. Compliance with Laws. Grantor agrees to use the Property and the 
Easement Rights in compliance with all applicable laws. 

c. Non-Interference. Grantor agrees that it will not interfere with Grantee’s 
or Grantee’s Authorized Users’ use of the Easement Rights and will not take any 
action or fail to take any action that would negatively affect the Easement Rights 
or cause or contribute to the termination of the Right of Way Agreement. 

7. Indemnification. Grantee and Grantor (each an “Indemnifying Party”)hereby 
agrees to indemnify, defend and hold the other and their respective Affiliates 
(“Indemnified Party”) harmless from and against any and all claims, judgments, 
damages, liabilities, penalties, fines, suits, causes of action, costs of settlement, and 
expenses (including, without limitation, reasonable attorneys’ fees) which may be 
imposed upon or incurred by Grantor or its Authorized Users, or any of them, arising 
from, relating to or caused by Grantee’s breach of this Agreement or the use, or the use 
by any of Grantee’s Authorized Users, of the Easement Rights. In addition to the 
indemnity obligations described above, in the event that any act or omission of the 
Indemnifying Party or the Indemnifying Party’s Authorized Users causes, directly or 
indirectly, and without reference to any act or omission of Indemnified Party or their 
respective Authorized users, the termination or revocation of the Easement Rights, 
Indemnifying Party shall be liable to Indemnified Party for all costs incurred in 
connection with (a) acquiring replacement Easement Rights over the Property or over 
other suitable Property, as determined in Grantor’s sole judgment (the “Replacement 
Easement”), (b) the fully-loaded cost of constructing replacement facilities over the 
Replacement Easement, (c) the cost of removing its facilities and personal property 
from the Property, if required by the Right of Way Agreement, and (d) any other costs of 
complying with the Right of Way Agreement, including, without limitation, reasonable 
attorneys’ fees. Indemnifying Party shall pay all such amounts within ten (10) days of 
receipt of any invoice for such costs delivered to Indemnified Party or their respective 
Authorized Users. 

e 

8. Condemnation. If any action is taken whereby the Right of Way Agreement 
or any part of the Easement Rights are terminated, relocated or otherwise affected, by 
any taking or partial taking by a governmental authority or otherwise, then such any 
compensation due or to be paid to the holder of the Easement Rights due to such 
occurrence shall belong solely to Grantor. Nothing in this Agreement shall prevent 
Grantee from prosecuting or defending any action to recover any amounts due to @ 
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Grantee as a consequence of the termination or extingushment of its rights hereunder 
as a result of such condemnation. 

9. Severable Provisions. If any term of this Agreement shall, to any extent, be 
invalid or unenforceable, the remainder of this Agreement shall not be affected thereby, 
and each term of this Agreement shall be valid and enforceable to the fullest extent 
permitted by law. 

0 

10. Default: Remedies. (a) If Grantee files a petition in bankruptcy, or a petition 
is bankruptcy is filed against Grantee, which is not dismissed on or before fifteen (15) 
days after such filing, or (b) in the event of Grantee’s breach of any term, covenant or 
condition of this Agreement, then Grantor shall have, in addition to all other legal and 
equitable remedies, the right to (x) terminate this Agreement, (y) enforce the provisions 
hereof by the equitable remedy of specific performance, or (z)  enjoin such breach or 
threatened breach by injunctive action, all. If Grantor prevails in action before a court of 
competent jurisdiction in any enforcement action hereunder, Grantee agrees to pay the 
reasonable costs of such enforcement of the obligations of Grantee hereunder, 
including reasonable attorneys’ fees and all costs of suit. In case it becomes necessary 
for either Grantor or Grantee to enforce or perform the obligations of the other 
hereunder or under the Right of Way Agreement, whether suit be brought or not, and 
whether through courts of original jurisdiction, as well as in courts of appellate 
jurisdiction, or through a bankruptcy court or other legal proceedings, the other party 
agrees to pay the reasonable costs of such enforcement of the obligations of such 
party, including reasonable attorneys’ fees and all costs of suit 

1 1. Bindina Effect. This Agreement shall be binding on and inure to the benefit of 
the parties hereto and their respective successors and assigns. This Agreement may 
be assigned at any time in whole or in part by Grantor. 

12. No Dedication. Nothing contained in this Agreement shall constitute a gift or 
dedication of any portion of the Easement Rights to the general public or for any public 
purpose whatsoever. There are no intended third-party beneficiaries to this Agreement. 

13. Grantor’s Waiver of Confidentialitv. Subject to Owner’s execution of the 
Consent, if required, Grantor hereby waives any right to keep the terms and conditions 
of the Right of Way Agreement confidential, except for any dollar amounts in the Right 
of Way Agreement, which rights Grantor expressly reserves. Grantor’s waiver of rights, 
subject to the limitation set forth above, is intended to be effective whether or not such 
right to confidentiality is expressly set forth in the Right of Way Agreement or elsewhere, 
and Grantor further covenants not to assert any claim or commence any action, lawsuit, 
or other legal proceeding against Owner or Grantee, based upon or arising out of 
Grantor’s alleged right to confidentiality relating to the Right of Way Agreement, except 
in the event of disclosure of dollar amounts in the Right of Way Agreement. If the 
consent of Owner is required, Grantor’s waiver is expressly conditioned on Owner’s 
consent to disclosure of the Right of Way Agreement, as set forth in the Consent, which 
is a part hereof. In the event that Owner does not waive its rights to confidentiality by 
executing the Consent in the form attached hereto, or if the person executing the 
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Consent does not have the legal right to bind the Owner, Grantor reserves the right (a) 
to enforce the confidentiality provisions of the Right of Way Agreement, and/or (b) to 
maintain an action for damages, including, without limitation, consequential damages, 
arising from the breach of such confidentiality provisions, against any party, including, 
without limitation, against any Person improperly executing the Consent. In any event, 
Grantor reserves its right to (a) to enforce the confidentiality provisions of the Right of 
Way Agreement as to any dollar amounts set forth in such Right of Way Agreements, 
and/or (b) to maintain an action for damages, including, without limitation, consequential 
damages, arising from the disclosure of the dollar amounts in any Right of Way 
Agreement, against any party, including, without limitation, against Grantee or against 
any Person improperly executing the Consent. 

0 

14. Notices. All notices to be given pursuant to this Agreement shall be deemed 
delivered (a) when personally delivered, or (b) three (3) business days after being 
mailed postage prepaid, by United States certified mail, return receipt requested, or (c) 
one business day after being timely delivered to an overnight express courier service 
such as Federal Express which provides for the equivalent of a return receipt to the 
sender, to the above described addresses of the parties hereto, or to such other 
address as a party may request in a writing complying with the provisions of this 
Section. 

15. Modification; Counterparts. This Agreement may not be amended, modified 
or changed, nor shall any waiver of any provision hereof be effective, except by an 
instrument in writing and signed by the party against whom enforcement of any 
amendment, modification, change or waiver is sought. This Agreement may be 
executed in any number of counterparts, all of which shall constitute but one and the 
same document. 

@ 

16.Controllinq Law. This Agreement shall be governed by and construed in 
accordance with the laws of the State. 

17. Waiver of Jurv Trial. THE PARTIES HEREBY IRREVOCABLY WAIVE, TO 
THE FULLEST EXTENT OF APPLICABLE LAW, ALL RIGHT TO TRIAL BY JURY IN 
ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR 
RELATING TO THIS AGREEMENT. 

[Signature paqes follow1 
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EXECUTED as of the date first written above. 

GRANTOR: 

Witnessed by: QWEST CORPORATION, a Colorado 
corporation, successor in interest to 
U S WEST COMMUNICATIONS, INC., 
a Colorado corporation 

By: 
Name: 

Title: 

[Form of acknowledgement to be used i f  necessary] 

STATE OF ) 

COUNTY OF ) 
) ss: 

The foregoing instrument was acknowledged before me this - day of 
, 2000, by as 

of QWEST CORPORATION, a 
Colorado corporation. 

Witness my hand and official seal. 

(SEAL) 

Notary Public 
My Commission Expires: 
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EXECUTED as of the date first written above. 

GRANTEE: 

Witnessed by: 

By: 
Name: 
Title: 

[Form of Acknowledgment to be used if necessary] 

STATE OF ) 

COUNTY OF ) 
) ss: 

The foregoing instrument was acknowledged before me this - day of 
,2000, by as 

of 

Witness my hand and official seal. 

(SEAL) 

Notary Public 
My Commission Expires: 
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CONSENT TO ACCESS AGREEMENT 

THE UNDERSIGNED, , a  
(“Owner”), whose address is 

, hereby 
consents to the foregoing Access Agreement (the “Aqreement”).This Consent is 
attached to and made a part of the Agreement, and capitalized terms used in this 
Consent, if not otherwise defined, have the same meaning as in the Agreement. 

FOR TEN DOLLARS ($10) and other good and valuable consideration, the 
receipt and sufficiency of which are hereby acknowledged, Owner agrees as follows: 

1. Consent. Owner hereby consents to the terms and provisions of the foregoing 
Agreement between Grantor and Grantee. 4. Owner’s Waiver of Confidentialitv. If the 
Right of Way Agreement contains and express provision requiring consent to disclosure 
of the and Owner has not previously given such consent, Owner hereby consents to the 
disclosure of the Agreementowner understands that Qwest does not agree to waive 
the confidentiality of the dollar amounts set forth in any Right of Way Agreement, 
and acknowledges that Owner has no right to provide copies of such Right of 
Way Agreements to any party unless Owner has completely deleted the dollar 
amounts. 

6. Notices. All notices to be given pursuant to this Agreement shall be deemed 
delivered (a) when personally delivered, or (b) three (3) business days after being 
mailed postage prepaid, by United States certified mail, return receipt requested, or (c) 
one business day after being timely delivered to an overnight express courier service 
such as Federal Express which provides for the equivalent of a return receipt to the 
sender, to the above described addresses of the parties hereto, or to such other 
address as a party may request in a writing complying with the provisions of this 
Section. 

EXECUTED as of the date first written above. 

OWNER: 

a 

Name: 
Title: 
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4. 

[Form of Acknowledgement to be used if necessary] 

STATE OF ) 

COUNTY OF ) 
) ss: 

The foregoing Consent was acknowledged before me this - day of 
2000, by as 

of 

Witness my hand and official seal. 

(SEAL) 

Notary Public 

My Commission Expires: 
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EXHIBIT 1 

Right of Way Agreement 
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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO 

DOCKET NO. 971- 198T 
0 

IN THE MATTER OF THE INVESTIGATION INTO U S WEST COMMUNICATIONS, 
INC.’S COMPLIANCE WITH 3 271 (C) OF THE TELECOMMUNICATIONS ACT OF 1996 

QWEST’S POSITION REGARDING ACCESS TO POLES, DUCTS, CONDUITS, AND 

REDACTION PRINCIPLES 
RIGHTS-OF-WAY AND PRIVATE RIGHTS-OF-WAY AGREEMENTS AND QWEST’S 

INTRODUCTION 

Qwest Corporation, formerly U S WEST Communications, Inc., (“Qwest”) hereby 

submits this brief regarding the claim of AT&T Communications of the Mountain States, Inc. 

(“AT&T”) that Qwest must provide CLECs with copies of its agreements with private 

landowners for access to the private landowners‘ rights-of-way. With this brief, Qwest also 

submits a proposed revised version of Section 10.8 of the Colorado Statement of Generally 

Available Terms (“SGAT”), its proposed redactions of AT&T Exhibits 58 and 59, and Qwest’s 

proposed redaction principles. 

As explained herein and in Qwest’s prior comments on AT&T’s demand for access to 

Qwest’s agreements with other landowners, AT&T’s demand has nothing to do with Qwest’s 

compliance with 47 U.S.C. 3 271(c)(2)(B)(iii), checklist item 3, relating to access to poles, ducts, 

conduits, and rights-of-way. Qwest’s Colorado SGAT provides that upon the request of a 

competitive local exchange carriers (“CLEC”), Qwest will grant access to poles, ducts and 

conduits over which Qwest has ownership or control. 

Further, Qwest will agree to and implement a process whereby Qwest will quitclaim a 

e right of access to its privately-owned rights-of-way, without warranty, to the extent that Qwest 

S:Q7 l\Stateskizona\AT&T’s Request to Supplement the Record on 3 . 7 .  10 (4.5.01 )\Pleading Attachments\Qwest-Position Regarding Access 
to Poles ... and Redaction Principles (7.14.OO)Vosition Statement Poles Ducts ROW.DOC 
W/05/0 1 
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has the right to grant such access (if any). Qwest will also obligate itself to provide (a) complete 

copies of its easements and other right-of-way conveyance documents to requesting carriers if 

such easements are publicly recorded, or (b) redacted copies of non-publicly recorded right-of- 

way conveyance documents in Qwest's possession identified by the CLEC, if the landowner 

consents to a waiver of the confidentiality of such agreement. 

These processes should satisfy any legitimate concerns of AT&T. In the first place, 

Qwest will agree to quitclaim access to its right of way for CLECs' use to the full extent that 

Qwest has the legal power to do so. Secondly, Qwest will provide copies of the right-of-way 

agreements, subject only to the consent of the landowner in a form that gives Qwest protection 

against misuse of the documents and the rights conveyed, if any. 

While AT&T's interest is to obtain copies of multiple dwelling unit agreements, Qwest 

cannot legally provide such copies, as those agreements are protected by confidentiality 

provisions or the expectation of privacy. Thus, Qwest's consent to disclosure, which it will 

provide, is only half the picture. To complete the waiver of confidentiality with respect to a two- 

party agreement. the CLEC must also obtain the consent of the landowner, which has co-equal 

rights of confidentiality and the expectation of privacy of its agreements. If the CLEC obtains 

such consent, Qwest will agree to waive its right to keep the document confidential, except with 

respect to the dollar figures in the agreements, which are proprietary and competitively sensitive 

(and to which AT&T can make no legitimate claim of need). 

In short, Qwest commits to do everything requested that it legally can do to satisfy 

AT&T's legitimate requests under the law, subjection only to reasonable restrictions to ensure 

that Qwest will not create risk or liability for itself and will not be obligated to undertake the 
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legwork of obtaining publicly available information and/or consent of landowners to waive 

confidentiality provisions. Neither the Act nor the FCC Orders impose any such obligations. 

AT&T has no legitimate justification for demanding anything else. Access to MDU 

agreements beyond the scope of what Qwest is prepared to offer simply is not encompassed 

within Sections 251(b)(3) or 324 of the Act. Indeed, whether an MDU creates a real property 

interest in the first place, let alone whether a LEC such as Qwest has the right to convey access 

thereto, is an issue with which the FCC is currently struggling in an ongoing proceeding.' 

Nevertheless, Qwest will agree to provide both redacted copies of such azreements, and will 

quitclaim the right to use such real property rights to the fullest extent possible. on the condition 

that the CLECs obtain the consent of the landowner to place the MDU in the public domain and 

agree to other reasonable protections of Qwest's real property rights. This Commission should 

not step unnecessarily into this highly contentious area in the context of consideration of 

checklist item 3 to require Qwest to do anything further on behalf of its competitors. Indeed, the 

FCC recently emphasized in its SBC Texas Order' that Section 27 1 proceedinzs are not the 

forum in which to address "new and unresolved interpretive disputes," such as this one. 

Importantly, Qwest agrees with the Office of Consumer Counsel ("OCC") that property 

owners-but not Qwest or CLECs-should have the right to determine whether private 

Notice of Proposed Rulemaking, hi the Matter of Promotion of Coinperiti~~c Net\i*orks ion Local 
Telecommuiiicatiorzs Networks et al, WT Docket No. 99-2 17, 14 FCC Rcd 12673. FCC 99- 14 1 ,  
(rel. July 7 ,  1999). As Qwest noted in its Position Regarding Access To Private Rights-of-way 
Agreements, the FCC is struggling with many issues, including whether it has authority to compel private 
property owners to provide access to multiple carriers, whether requiring access would constitute a 
taking, and whether it should even preclude exclusive arrangements between property owners and 
telecommunications carriers. 

Telephone Company, and Southwestern Bell Cornmuiiications Services, 11zc. d/b/a Southwesterit Bell 
Long Distance Pursuant to Section 271 of the Telecoinrnuiiications Act of 1996 to Provide In-Region, 
ZizterLATA Services in Texus, CC Docket No. 00-65, FCC 00-238 1 2 3  (June 30,2000). 

52-62 

2 Memorandum Opinion and Order, Application of SBC Cornmunicarions, Inc. Southwestern Bell 

@ 
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agreements should be made public. Indeed, the process that Qwest is prepared to undertake 

follows all of the recommendations of the OCC, which are intended to protect private citizens 

from being caught in the crossfire of telecommunications competition. 

In sum, Qwest is prepared to do everything in its legal power to accommodate AT&T’s requests, 

subject only to certain minimal and reasonable conditions intended to protect private citizens and 

Qwest from risk and forfeiture of legal rights. These commitments fully satisfy, if not exceed, 

the limited purview of checklist item 3. To give effect to these commitments, Qwest has 

proposed revisions to Section 10.8 and Exhibit D of the SGAT that satisfy fully its duty to 

provide nondiscriminatory access to poles, ducts, conduits, and rights-of-way and, as requested at 

the follow up workshop, that define key terms. 

Qwest’s position is simple, clean and complete. There can be no question that the 

proposed quitclaim practice satisfies its checklist item 3 obligations. The Commission should 

accept Qwest’s revisions and position and reject AT&T’s request for further access not required 

or contemplated by the Act. 

ARGUMENT 

A. Qwest Has Developed A Quitclaim Right of Access Agreement To Facilitate 
Granting CLECs Access To Rights-of-way. 

Under 47 U.S.C. $ 5  251(b)(5) and 224, all local exchange carriers, not just incumbent 

LECs, are required to provide all telecommunications carriers nondiscriminatory access to poles, 

ducts, conduits, and rights-of-way owned or controlled by the local exchange carrier. In the 

Local Competition Order, the FCC determined that the scope of a utility’s ownership or control 

of an “easement or right-of-way is a matter of state law.”3 Because the scope of ownership or 

3 First Report and Order, Implementation of the Local Competition Provisions in the * Telecommunications Act of 1996, CC Docket No. 96-98, 11 FCC Rcd 15499 ¶ 1179 (1996). 
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control varies state-to-state, the FCC refused to “structure general access requirements where the 

resolution of conflicting claims as to a utility’s control or ownership depends on variables” 

intrinsic to state law.4 Instead, the FCC reiterated that “the access obligations of section 224(f) 

apply when, as a matter of state law, the utility owns or controls the right-of-way to the extent 

necessary to permit such access.”-5 Where a local exchange carrier, including an incumbent LEC, 

has neither ownership nor control over the right-of-way, the FCC is equally clear that the carrier 

has no obligation to obtain access on behalf of the requesting canier.6 In its Order on 

Reconsideration, the FCC stated: 

Based on the record before us, we agree with those commenters that argue 
that the right to exercise eminent domain is generally a matter of state law, 
exercised according to the varying limitations imposed by particular states. 
We are persuaded that neither the statute nor its legislative history offers 
convincing evidence that Congress intended for section 224 to compel a 
utility to exercise eminent domain. Accordingly, on reconsideration, we 
find that sectioii 224 does not create a federal i-e-eqcril-enwit that a utility be 
forced to exercise emiiieiit donzairi on belzarf of third party attaclzers.7 

To meet its obligation to provide access to rights-of-way where it has ownership or 

control to do so, Qwest has developed a Quitclaim Right of Access Agreement, Attachment 4 to 

Exhibit D of the SGAT (the “Quitclaim Agreement”). Pursuant to the Quitclaim Agreement, 

which will be provided to any requesting telecommunications carrier, Qwest will quitclaim a 

non-exclusive right to use the applicable right-of-way, to the extent that Qwest has any such 

rights to convey. 

Id. 
Id. 
Order on Reconsideration, Iinpleineiztatioii of the Local Coinpetition Provisions of the 

Telecoininunicatioizs Act, CC Docket No. 96-98, FCC 99-266, 14 FCC Rcd 18049 (j/ 38 (rel. Oct. 26, e 1999) 
Id. (emphasis added). 
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A quitclaim deed, by definition, conveys the identified interest without any warranties 

that the granting party has either the interest purported to be conveyed, or the authority to convey 

the interest if it does exist. In layman's terms, if the quitclaiming party has something to convey, 

it conveys; if not, nothing happens, and the quitclaim is simply ineffective. Thus, the Quitclaim 

Agreement will operate to satisfy the precise requirements of the Act: if Qwest has the ability to 

provide access to rights-of-way, the Quitclaim Agreement will operate to convey such access; if 

not, Qwest has nevertheless taken every action within its power to grant telecommunications 

carriers access to its rights-of-way. This instrument, then. solves the probIem of how Qwest may 

share a legal right that either may not exist or that Qwest may not have the right to share, 

The act of conveying subordinate legal rights to real property, however, creates risk for 

the granting party. The largest single risk to Qwest in quitclaiming the right to use an easement 

is that the grantee (such as AT&T) will misuse the easement. In some circumstances, this could 

operate to extinguish or terminate the underlying right,&, Qwest's right-of-way. For example, 

if AT&T defaults under its subordinate right to use Qwest's easement, this may trigger a default 

under Qwest's easement, Qwest's obligation to provide access to rights-of-way does not include 

the obligation to put Qwest's own rights-of-way at risk. Therefore, Qwest has built safeguards 

into the Quitclaim Agreement to (a) minimize the risk that Qwest's rights-of-way will be 

jeopardized, and (b) ensure that Qwest will be made whole in the event that its competitor causes 

Qwest to forfeit its valuable property right. Specifically, to minimize the risk of jeopardizing 

Qwest's right-of-way, Qwest requires the carrier to obtain the property owner's agreement to 

give Qwest the right to cure its competitor's default that could jeopardize Qwest's right-of-way. 

To ensure that Qwest will be made whole in the event of loss of right-of-way, a defaulting CLEC 

must reimburse Qwest for all costs incurred in the event of such an occurrence. The Quitclaim a 
6 



Agreement also contains other terms and conditions that reasonably protect Qwest from damages 

or forfeiture of its rights. 

As an alternative, if the CLEC would prefer to seek access to a property owners’ right-of- 

way on its own, Qwest’s process is designed to allow requesting carriers the right to opt out of 

the process entirely, and to simply obtain its own right-of-way directly from the property owner, 

if the requesting camer so desires. However, in the event that a CLEC wishes to attempt to make 

use of Qwest’s rights-of-way, rather than simply obtaining its own, the CLEC must undertake the 

due diligence and other efforts required to obtain the consent of the landowner, and may not rely 

on Qwest to do that work for the CLEC.8 

This more than satisfies Qwest’s obligation to provide nondiscriminatory access to rights- 

of-way. Qwest has agreed to convey access to the full extent it has authority to do so. AT&T or 

any another CLEC must choose whether to accept Qwest’s offer or obtain rights-of-way on its 

own. 

B. Qwest Has Revised Section 10.8 of the SGAT For Consistency And To Define 
Terms, As Requested. 

As requested at the follow up workshop, Qwest has proposed revisions to Section 10.8 to 

clarify some of the terms contained therein and for internal consistency. For example, Qwest has 

defined the terms “pole attachment” (SGAT 

“duct” (SGAT 3 10.8.1.2.2) relying upon definitions in FCC 

10.8.1.1.1), “conduit” (SGAT 8 10.8.1.3.1), and 

Because FCC rules do not 

define “rights-of-way” or “innerduct,” Qwest has proposed definitions for those terms. The term 

“rights-of-way” in Section 10.8.1.3.1 is based upon Colorado common law and upon the simple 

axiom that no private party has the right to convey public land-hence, the exclusion of public 

~ 

Implementation of the Local Coinpetitiori Provisioiis of the Telecommuizicatioizs Act of 1996, @ CC Docket No. 96-98, FCC 99-238, 15 FCC Rcd 36969 213 (rel. Nov. 5 ,  1999). 
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right-of-way granted under a permit from the definition of “rights-of-way.” The definition .of 

“innerduct” in Section 10.8.1 2.3 is based upon common industry usage. 

Qwest has also proposed its definition of the phrase “ownership or control” in Section 

10.8.1.4 based upon property law concepts as well as the FCC‘s pronouncements in the Order on 

Reconsideration.Io However, because Qwest will quitclaim its interest in any requested right-of- 

way to any requesting telecommunications carrier, regardless of whether Qwest believes it has 

the right to convey any interest, the definition of “ownership or control” is largely academic. The 

argument over the definition has centered around the extent to which Qwest has the right to 

convey access to right-of-way. By definition, however, a quitclaim conveyance has the legal 

effect of conveying the stated interest to precisely the exteiit the gmiitor has the right to coiivey 

such iizterest. Thus, the Quitclaim Agreement, by its inherent nature, operates to eliminate the 

need for defining ownership and control-if Qwest has the legal power to convey, and something 

to convey, regardless of how that power is defined, the Quitclaim Agreement will convey the 

interest. In short, Qwest will quitclaim a right of access whenever it is requested to do so and the 

conditions precedent are satisfied-it is then up to the telecommunications carrier to determine 

what, if anything, was conveyed.’’ 

For purposes of clarity, however, Qwest believes that AT&T’s proposed definition of 

“ownership or control,” is more cumbersome and vague than the one Qwest offers. Moreover, it 

adds nothing to the concept of “ownership or control,” since a carrier either has “ownership or 

E.g., 47 C.F.R. $ 1.1402. 
lo See generally Order on Reconsideration. 

Nothing in the Telecommunications Act requires a LEC to undertake a legal analysis or 
provide legal services for other telecommunications carriers, which is the only remaining step necessary 
to make full use of Qwest’s right-of-way after the Quitclaim Agreement has been provided to the 
requesting carrier. Qwest declines to undertake such legal analysis on behalf of its competitors. 
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control” over property or it does not. Also, in light of Qwest’s agreement to provide the 

Quitclaim Agreement, those terms are entirely unnecessary. 

Each of Qwest‘s proposed revisions is reasonable and lawful, and gives full effect to the 

requirements of the Act. The Commission should adopt them. 

C. The Commission Should Adopt Qwest’s Redactions and Redaction Principles 

Checklist item 3 is limited to determining whether Qwest provides “nondiscriminatory 

access to poles, ducts, conduits, and rights-of-way owned or controlled by” Qwest.” As Qwest 

argued in the follow up workshop and in its previous position paper, MDU agreements, such as 

Exhibits 58 and 59, simply are not right-of-way or easement agreements. They grant no real 

property interest to Qwest, nor do they permit Qwest to convey any property interest or grant 

access to CLECs.13 

The Commission should reject AT&T’s arguments for the further reason that this Section 

271 docket is not the appropriate forum to address AT&T‘s novel (and controversial) request. In 

its SBC Texus Order, the FCC expressly rejected the position that Section 271 proceedings can 

be used “as a forum for the mandatory resolution of many . . . local competition disputes, 

including disputes on issues of general application that are more appropriately the subjects of 

industry-wide notice-and-comment rulemaking.”14 The FCC further stated that such claims are 

“irreconcilable with” the 27 1 statutory scheme.ls 

There may be other kinds of statutory proceedings, such as certain 
complaint proceedings, in which we may bear an obligation to resolve 

47 U.S.C. 9 271(c)(2)(B)(iii). 
13 Notwithstanding these significant objections, Qwest nevertheless is prepared to 

quitclaim whatever right of access (if any) is contained in the MDUs, and will agree to waive its 
own claim to the confidentiality of the agreements, subject to the conditions set forth in the 
Quitclaim Agreement. 

l 4  SBC Texas Order 1 23. a 15 Id. 124.  



particular interpretative disputes raised by a carrier as the basis for its 
complaint. But the section 27 1 process simply could not function as 
Congress intended if we were generally required to resolve all such 
disputes as precondition to granting a section 271 application.I6 

The FCC further stated: 

Congress designed section 27 1 proceedings as highly specialized, 90-day 
proceedings for examining the performance of a particular carrier in a 
particular State at a particular time. Such fast-track, iiarrowly focused 
adjudications -- generally dominated by extremely fact-intensive disputes 
about an individual BOC's empirical performance -- are often 
inappropriate foruiiis for the considered resolution of indirstr?l-\tTide local 
competition questions of geizeral applicabilin,. If Congress had intended 
to compel us to use section 271 proceedings for that purpose, it would not 
have corzfiried our already intensive re\lie\t? to a11 extraordinciril~ 
conzpressed 90-day timetable.'7 

Also, if such policy disputes were handled in this docket, the public's interest in local and 

interLATA competition would be irretrievably harmed. Section 27 1 was intended to provide an 

incentive to Qwest to comply with the checklist items in order to be able to enter the interLATA 

market. The FCC found "[tlhat hope would largely vanish if a BOC's opponents could @ 
effectively doom any section 27 1 application by freighting their comments with novel 

interpretive disputes and demand that authorization be denied unless each one of those disputes 

is resolved in the BOC's favor."'* 

Notwithstanding the foregoing, on the assumption that AT&T is acting in good faith, 

Qwest is willing to provide a Quitclaim Agreement with respect to MDU agreements or other 

agreements that AT&T believes may create conveyable real property interests.I9 Accordingly, if 

l6  Id. (footnotes omitted). 

l 8  Id. 126. 
I 9  As noted above, it is the telecommunications carrier's responsibility to undertake the legal 

Emphasis added. 

analysis of what real property rights, if any, are conveyed by the Quitclaim Agreement. 
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AT&T or another CLEC believes an MDU agreement grants them access, they are free to test 

their beliefs. As set forth above, however, this is an undertaking for the CLEC, not Qwest. 

In this vein, Qwest will also provide copies of the MDU agreements, to the extent that the 

landowner agrees to waive its own right to confidentiality or privacy. As OCC agrees, neither 

Qwest nor this Commission has the unilateral power to waive confidentiality restrictions in 

agreements with private landowners unrepresented in this proceeding, nor should Qwest or the 

Commission attempt to force private property owners to reveal their dealings with 

telecommunications carriers against their will. Thus, where the property owner who is a party to 

an unrecorded agreement declines to waive its confidentiality or privacy rights, that ends the 

matter for any CLEC. To give effect to this concept, Qwest has developed a process whereby a 

requesting carrier must obtain the consent of the property owner to waive the confidentiality 

provision of the applicable unrecorded agreement. If the requesting carrier obtains such a 

waiver, Qwest will provide a copy of the MDU agreement to the requesting carrier, subject to 

limited, reasonable redactions discussed below. However, if the property owner refuses, Qwest 

will not provide a copy to the requesting carrier, as Qwest has no legal authority to waive the 

confidentiality right on behalf of unrepresented third party property owners.. 

For those unrecorded agreements for which the CLEC obtains the consent of the property 

owner to waive its confidentiality/privacy rights, Qwest will also agree to waive its 

confidentiality rights, except for the monetary terms of the agreements. Thus, when Qwest 

receives a properly executed and acknowledged Consent (which is a part of the Quitclaim 

Agreement) Qwest will provide a copy of the unrecorded document with only the monetary terms 

redacted. This redaction principle is simple and reasonable. There is no legitimate need for 

AT&T or CLECs to know the monetary terms of Qwest's agreements to verify whether Qwest 0 
1 1  



can provide access to the property, which is AT&T's stated concern for wanting these 

agreements in the first place. Moreover, pricing issues are both proprietary and competitively 

sensitive. Since CLECs have no interest in the MDUs or other unrecorded instruments beyond 

verifying the scope (or lack thereof) of Qwest's access to property, CLECs should not be 

permitted to obtain monetary or pricing terms from Qwest's agreements with private landowners. 

Qwest has applied these principles to Exhibits 58 and 59 as the Commission instructed. 

CONCLUSION 

AT&T has never requested access to a single easement or other right-of-way from Qwest 

in Colorado. Rather, this entire dispute arises from AT&T's desire to obtain access to Qwest's 

MDU agreements with private landowners. Aside from the dubious claim that the MDUs create 

right-of-way, AT&T has no legitimate interest in the MDUs whatsoever. 

Giving AT&T the benefit of the assumption that AT&T believes, in good faith, that the 

MDUs do, somehow, create a "shareable" real property interest, Qwest has nevertheless created a 

program to give AT&T and any other CLEC the full extent of what Qwest has the legal right to 

give-subject only to conditions reasonably crafted to protect Qwest's and unrepresented third 

parties' property rights and other business interest, which neither Qwest nor the third parties have 

any obligation to place at risk. 

Qwest has more than met its obligations to provide nondiscriminatory access to poles, 

ducts, conduits, and rights-of-way. The Commission should find that Qwest satisfies the 

requirements of 47 U.S.C. 8 271 (c)(2)(B )(iii). 
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CERTIFICATE OF SERVICE 

I hereby certify that an original and five copies of the above and foregoing QWEST’S 
POSITION REGARDING ACCESS TO POLES, DUCTS, CONDUITS, AND RIGHTS- 
OF-WAY AND PRIVATE RIGHTS-OF-WAY AGREEMENTS AND QWEST’S 
REDACTION PRINCIPLES was hand delivered this 14th day of July, 2000, to the following: 

Mr. Bruce N. Smith 
Colorado Public Utilities Commission 
Executive Secretary 
1580 Logan St., Office Level 2 
Denver, CO 80203 

and a copy has been hand delivered on the following: 

d:d’Joseph Molloy 
Colorado Public Utilities 

1580 Logan St., OL-2 
Denver, CO 80203 

Commission 

d’d’Mana Jennings-Fader 
Assistant Attorney General 
1525 Sherman St., gfh Floor 
Denver, CO 80203 

and a copy was served electronically to each person on the e-mail distribution list for this 
docket. 
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EXHIBIT D 

I Date General Information Provided by USWQwest: 
General Agreement Number : 

BAN Number(must be assigned before processing): 

I f  c 1 I REVISED QWEST RIGHT OF WAY, POLE ATTACHMENT, INNERDUCT OCCUPANCY GENERAL 
INFORMATION: EFFECTIVE 3/13/00 

1. PURPOSE. The purpose of this General Information document is to share information and provide or deny 
permission to attach and maintain Co-Provider’s facilities (“Facilities”) to W S ?  

p’\ D w Q w e s t  Corporation’s (“Qwest”) Poles, to place Facilities on or within 
W Q w e s t ’ s  lnnerduct (collectively “Poles/lnnerduct”) and to obtain access to 
F Q w e s t ’ s  private right of way (“ROW), to the extent Qwest as the right to grant such 
access. This General Information is necessary to determine if”C\”’Qwest can meet the needs of the 
Co-Provider’s request but does not guarantee that physical space or access is currently available. 
Permission will be granted on a first-fiFsl.come, first-serve basis on the terms and conditions set forth in I 
the appropriate agreement pertaining to “Poles/lnnerduct”. Quotes are effective for thirty (30) days. 

. .  

- 

I 2. PROCESS. The W Q w e s t  process is designed to provide the Co-Provider the information so as to 
assist Co-Provider and -Qwest to make ROW Poles, lnnerduct and ROW 
decisions in a cost-efficient manner. The Process has these distinct steps: 

2.1 Inquiry Attachment l.A (Database Search). The Co-Provider is requested to review this 
document and return Form l.A along with two copies of a map and the nonrefundable Inquiry 
Preparation ,Fee, calculated i d  

. .  ?accordance with Attachment l .A  hereto. These fees are 
intended to cover Irc\n’cQwest’s expenses associated with performing an internal record 
(database) review, preparing a cost estimate for the required field survey-, 
setting up an account, and determining time frames for completion of each task to meet the Co- 
Provider’s Request. Please be sure a BAN number is assigned by the Product Manager (call 
303-896-0789) before sending form 1 .A. 

As indicated on Form I. A, a copy of the signed form and maps of the desired route should be 
sent to the Product Manager while the fee should be sent to the“C\nlccTQwest CLEC Joint I 
Use Manager with the original signed form 1.A. The map should clearly show street names and 
highways along the entire route, and specific locations of entry and exit of theROWlductlpole 
system. Area Maps should be equal to the best street maps available.lJSW€SZQwest Central 
Offices should be identified where possible. Faxes are not acceptable. If Co-Provider wishes to 
terminate at a particular manhole (such as a POI) it must be indicated on the maps. 

W Q w e s t  will complete the Inquiry review and prepare and return a lnnerduct Permit I 
Processing Costs Quotation (Attachment 1 .B) to the Co-Provider generally within ten ( I O )  days 
or the applicable federal or state law, rule or regulation that governs this Agreement in the state 
in which lnnerduct attachment is requested. In the case of po les ,WQwes t  will assign a Field I 
Engineer and provide hidher name and phone number to the Co-Provider. The Field engineer 
will check the local database and be available for a joint verification with the Co-Provider. This 
time frame is applicable to the standard inquiry of one hundred (100) Poles or fewer, or thirty 
(30) Utility Hole sections or fewer. The Poles/lnnerduct Quotation will be valid for thirty (30) 
calendar days from the date of quotation. The Inquiry step results only in the location and 
mapping of W Q w e s t  facilities and does not indicate whether space is available. The resulting 
information is provided with Attachment 1 .B. I 

USUESIQwest  Oregon SGAT, April 24,2000 Exhibit D, Page 1 I 



In the case of ROW, Qwest will prepare and return a ROW information matrix, within ten (10) 
days, which will identify (a) the owner of the ROW as reflected in Qwest's records, and (b) the 
nature of each ROW (Le., easement, license, etc.). The ROW information matrix will also 
indicated whether or not Qwest has a copy of the Easement Agreement in its possession. 
Qwest makes no representations or warranties regarding the accuracy of its records, and Co- 
Provider acknowledges that, to the extent that real property rights run with the land, the original 
granting party may not be the current owner of the property. 

If there is no other effective agreement (Le., an Interconnection Agreement) between CLEC and 
Qwest concerning access to Poles, Ducts and ROW, then Attachment 3 must be executed by 
both parties in order to start the Inquiry Review and in order for CLEC to obtain access to Poles, 
Ducts andlor ROW. 

2.2 -Request Attachment 1 .B (Verification). -With respect to Poles and Innerduct, upon 
review and acceptance of signed Attachment 1 .B and payment of the estimated verification 
costs by the Co-Provider, UiA4Qwest will conduct facilities verification and provide the 
requested information which may or may not include the fo1lowing:a review of public and/or 
internal W Q w e s t  right-of-ways records for restrictions,? identification of additional rights-of- 
way required; a field survey and site investigation of the innerduct, including the preparation of 
distances and drawings, to determine ,availability on existing Innerduct; identification of any 
make-ready costs required to be paid by the Co-Provider, if applicable, prior to installing its 
facilities. In the case of Poles, form l . B  orders the field verification which may be done jointly. 
Such work shall be completed within thirty-five (35) days for a standard inquiry of one hundred 
(100) poles (or fewer), or thirty (30) Utility Hole sections (or fewer), or as negotiated between 
W Q w e s t  and Co-Provider and identified in Attachment 1.B. A copy of the signed Form 1.6 
should be sent to the Product Manager while the appropriate fees should be sent to t h e W  
C'Qwest -CLEC Joint Use Manager with the original signed l . B  form. Upon completion of 
the verification, Attachment 2 will be sent to the Co-Provider by Qwest. 

With respect to ROW, upon review and acceptance of signed Attachment l . B  and payment of 
the ROW conveyance consideration, Qwest will deliver to the Co-Provider.&+&W. 
an executed and acknowledged Quitclaim of Right of Access Agreement to the Co-Provider in 
the form attached hereto as Attachment 4 (the "Quitclaim"). In the event that the ROW in 
question was created by a publicly recorded document and Qwest has a copy of such document 
in its files, a copy of the Easement Agreement, as defined in the Quitclaim, will be attached to 
the Quitclaim and provided to the Co-Provider at the time of delivery ' of the 
Quitclaim. If the ROW was created by a document that is not publicly recorded, or if Qwest does 
not have a copy of the Easement Agreement in its possession, the Quitclaim will not have a 
CODV of the Easement Aareement attached. 

I 2.3 "?Order Attachment 2 (Access). U p w l n  the case of Poles and Innerduct, uponcompletion 
of the inquiry and verification work described in Section 2.2 above, W Q w e s t  will provide the 
Co-Provider a Poles/lnnerduct Order (Attachment 2 )  containing annual recurring charges, 
estimated Make-ready costs. Upon receipt of the executed Attachment 2 Order form from the 
Co-Provider and applicable payment for the Make-ready fees identified, USWQwest will assign 1 
the Co-Provider's requested space and complete the Make-ready work which may be required. 
W Q w e s t  will notify Co-Provider when Poles/lnnerduct are ready for attachment of Facilities. I 
A copy of the signed Attachment 2 form should go to the Product Manager while the payment 
should go to the Joint Use Manager along with the original signed Attachment 2. 

In the case of ROW, after Qwest has delivered the Quitclaim (see Section 2.2 above), the Co- 
Provider will be required to obtain the property owner's notarized signature on the Consent that 
is a part of the Quitclaim. Although Qwest will provide the identity of the original grantor of the 
ROW, as reflected in Qwest's records, the Co-Provider is responsible for determining the 
current owner of the property and obtaining the proper signature and acknowledgement. If 
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Qwest does not have a copy of the Easement Agreement in its records, it is the responsibility of 
the Co-Provider to obtain a copy of the Easement Agreement. After the Co-Provider has 
obtained the properly executed and acknowledged Consent: (a) if the' ROW was created by a 
publicly recorded document, the Co-Provider must record the Quitclaim (with the Consent and 
the Easement Agreement attached) in the real property records of the county in which the 
property is located; (b) if the ROW was created by a grant OF agreement that is not publicly 
recorded, (i) Co-Provider must provide Qwest with a copy of the properly executed and 
acknowledged Consent;, (ii) upon receipt of such Consent, Qwest will provide the Co-Provider 
with a copy of the Easement Agreement with the monetary terms redacted;, and (iii) the Co- 
Provider must then record the Quitclaim, together with the Consent and the Easement 
Agreement, in the real property records for the county in which the property is located; or (c) if 
the ROW was created by a non-publicly recorded document, but Qwest does not have a copy of 
the Easement Agreement in its possession,- the Co-Provider (i) must obtain a copy of the 
Easement Agreement or other suitable documentation reasonably satisfactory to Qwest to 
describe the real property involved and the underlying rights giving rise to the quitclaim, and (ii) 
must record the Quitclaim (with the Consent and the Easement Agreement or other 
documentation attached) in the real property records of the county in which the property is 
located. In any case, &recordation of *the properly completed, executed and acknowledged 
Quitctaim gives effect to Qwest'sSBRVB)ri)RGB q uitclaim of access to Qwest's ROW. 

NOTE: Make-ready work performed by +&VQwest concerns labor only. For Poles it involves 
rearrangement to accommodate the new attachment. For Innerduct, it involves placing the 
standard three innerducts in the conduit to accommodate fiber cable where spare conduit exists. 
Segments without conduit space are considered "blocked". W Q w e s t  will repair or clear 
damaged facilities, but may not construct new facilities as part of Make-ready work. 

Construction work to place conduit or replace poles may be required where facilities are 
blocked. The Co-Provider may contract separately with a -Qwest-approved 
contractor to complete the construction provided a W Q w e s t  inspector inspects the work 
during and after construction. Construction attaching to or entering I Q w e s t - o w n e d  
structure must conform to W Q w e s t  standards. If other parties benefit from construction, the 
costs may be divided among the beneficiaries. Construction costs are not included in 
Attachment 2 .  The Co-Provider is not encouraged to sign the access agreemeniAttachment 2) 
until provisions have been made for construction. 

2.4 Provision of Dnlcr r l lnnnrr l l l r tROWIPoles l lnnerduct  
Provider for any lawful telecommunications purpose, a nonexclusive, revocable Order 
authorizing Co-Provider to install, maintain, rearrange, transfer, and remove at its sole expense 
its Facilities on Polesllnnerduct to the extent owned or controlled by W 
W Q w e s t .  Qwest provides access to Polesllnnerduct in accordance with the applicable 
federal, state, or local law, rule, or regulation, incorporated herein by this reference, and said 
body of law, which governs this Agreement in the state in which Polesllnnerduct is provided. 
Any and all rights granted to Co-&Provider shall be subject to and subordinate to any future 1 
federal, state, and/or local reqGements. Nothing in this General Information shall be construed 
to require or compel W Q w e s t  to construct, install, modify, or place any Polesllnnerduct or 1 
other facility for use by the Co-Provider. 

Qwest agrees to issue to Co- I 

I 

The costs included in the Polesllnnerduct Permit Processing Costs Quotation are used to cover 
the costs incurred by W Q w e s t  in determining if Polesllnnerduct space is available to meet 1 
the Co-Provider's request; however, the Co-Provider must agree and will be responsible for 
payment of the actual costs incurred if such costs exceed the estimate. If the actual costs are 
less than the estimate, an appropriate credit can be provided upon request. I f W Q w e s t  
denies access to the Polesllnnerduct Request, or section thereof, W Q w e s t  shall do- I 
writing, specifying the reasons for denial along with the information upon which such denial is 
premised within 45 days of the initial inquiry. 
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Likewise, the fees included in the ROW processing costsquotation are used to cover the costs 
incurred by Qwest in searching its databases and preparing the Quitclaim. In the event that 
complications arise with respect to preparing the Quitclaim or any other aspect of 
-quitclaiming access to Qwest’s ROW, the Co-Provider agrees to be responsible for 
payment of the actual costs incurred if such costs exceed the standard fees; actual costs shall 
include, without limitation, personnel time, including attorney time,, 

3. DISPUTE RESOLUTION 

a Other than those claims over which a federal or state regulatory agency has exclusive 
jurisdiction, all claims, regardless of legal theory, whenever brought and whether between the 
parties or between one of the parties to this Agreement and the employees, agents or affiliated 
businesses of the other party, shall be resolved by arbitration. A single arbitrator engaged in the 
practice of law and knowledgeable about telecommunications law shall conduct the arbitration in 
accordance with the then current rules of the American Arbitration Association (“AAA”) unless 
otherwise provided herein. The arbitrator shall be selected in accordance with AAA procedures 
from a list of qualified people maintained by AAA. The arbitration shall be conducted in the 
regional AAA office closest to where the claim arose. 

b. All expedited procedures prescribed by the AAA shall apply. The arbitrator’s decision shall be 
final and binding and judgment may be entered in any court having jurisdiction thereof. 

c. Other than the determination of those claims over which a regulatory agency has exclusive 
jurisdiction, federal law (including the provisions of the Federal Arbitration Act, 9 U.S.C. 
Sections 1-16) shall govern and control with respect to any issue relating to the validity of this 
Agreement to arbitrate and the arbitrability of the claims. 

d. If any party files a judicial or administrative action asserting claims subject to arbitration, and 
another party successfully stays such action and/or compels arbitration of such claims, the party 
filing the action shall pay the other party’s costs and expenses incurred in seeking such stay or 
compelling arbitration, including reasonable attorney’s fees. 
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ATTACHMENT 1. A 

Signature 

General Agreement No. 
BAN Number (must be assigned before processing): 

Polesilnnerduct Inquiry Preparation Fee 

t--~ t 
I JOHN CARVETH 

Date Submitted: Date Replied to Co-Provider: 

Co-Provider Name: 

Address: 
Phone Number: ~ 

e-mail address: 
State or location of inquiry: 

Contact name: 

Poles/lnnerduct Permit Database Search Costs Quotation 
(One Mile Minimum) 

- costs -- Est. Miles - Total 

1. 

2. 

3. 

Pole Database & Field Engineer inquiry $-44-Wp . ef-mhsee attached pricinq chart I 
$ 

Innerduct Database inquiry 8 !?? .QQ+ewtilesee attached pricina chart I 
$ 

I 
ROW Records inquiry $--lZI700-permilesee attached Dricinq chart I 

- 4. Estimated Interval for Completion of items -1, 2 and/or 3: 10 

45 Additional requirements of Co-Provider: 

Days 

This Inquiry will result in la) in the case of Poles and Innerduct, a drawing of the duct or innerduct structure 
fitting the requested route, if available, and a quote of the charges for field verification, andlor (b) in the case of 
ROW a ROW identification matrix, and quote of the charqes for preparation of the necessary Quitclaims. In the 
case of Poles, the name and telephone number of the Field Engineer will be provided so that the Co-Provider 
may contact the W Q w e s t  Field engineer and discuss attachment plans. If a field verification of the poles is 1 
required, Attachment l.B must be completed and the appropriate charges paid. Innerduct verification is always . 
needed. 

By signing below and providing payment of the Estimated Costs identified above, the Co-Provider desires 
W Q w e s t  to proceed with the processing of its databasehecords search and acknowledges receipt of this 
General information, including the General Terms and Conditions under which W Q w e s t  offers such 
Poles/l nnerduct. 

I 

I f  
I 
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1 

Pam Fisher, US44lESQwest CLEC Joint Use, 6912 S Quentin, Suite 101, Englewood, CO I 
801 12 

.I 

Name Typed or Printed Name Typed or Printed 
PRODUCT MANAGER 

Title Title 

Date Date 

303-792-6990 

A copy of this form should be sent with two acceptably-detailed maps showing the requested route to: 

John Carveth, lAWUESXQwest Structure Product Manager, Suite 2330, 1801 California, Denver, 1 
CO 80202 303-896-0789 
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, 
1 

Signature 

Name Typed or Printed 

ATTACHMENT 1.B 

Signature 
JOHN CARVETH 
Name Typed or Printed 
PRODUCT MANAGER 

Date Nonrefundable Received: 

Title I 

General Agreement No. 
BAN Number: 

Polesllnnerduct Verification Costs Quotation 

Title 

Date Replied to Co-Provider: 

**NOTE: THIS ATTACHMENT WILL BE COMPLETED BY W Q W E S T  AND SENT TO THE CO-PROVIDER 
FOR SIGNATURE AFTER THE DATABASE INQUIRY IS COMPLETE.** 

Estimated Costs 
Charge 

Number Total 

1. Pole Field Survey (10 pole minimum) see attached pricing chart 

2. lnnerduct Field Survey ; $ 4GB 

$ KX3 

3. ROW Preparation of Quitclaims $ per Quitclaim $ w 

34.  - Estimated Interval for Completion of ltems1--.:1, 2 and/or 3: Working Days 

3. Additional requirements of Co-Provider: 

0 Comments: 

By signing below and providing payment of the Total Estimated Costs identified above, the Co-Provider desires 
W Q w e s t  to proceed with the processing of its field survey/preparation of Quitclaims, and acknowledges 
receipt of this General Information, including the General Terms and Conditions under which- I 

+ T!xGe-Qwest offers such- ROW/Poles/lnnerduct. The Co-Provider acknowledges the above I 
costs are estimates only and Co-Provider may be financially responsible for final actual costs which exceed 
this estimate, or receive credit if requested. 

Qwest Corporation 

I I 1  

I 1  I 
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, A copy of this form signed form should be sent to: 

John Carveth, USWESZQwest Structure Product Manager, Suite 2330, 1801 California, Denver, I 
CO 80202 a The original signed form should be sent with a check for the verification amount to: 

I Pam Fisher, W Q w e s t  CLEC Joint Use, 6912 S Quentin, Suite 101, Englewood, CO 
801 12 
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1 1. SCHEDULE A-PRICING CHART 

INQUIRY, VERIFICATION, UNAUTHORIZED ATTACHMENT RATES BY STATE 

Inquiry and Verification, Poles and Ducts a 

$ $ $ Az $ 

$ $ $ IA $ 

$ $ $ MN $ 

$ $ $ MT $ 

$ $ $ ND $ 

$ $ $ $ OR* 

$ $ $ $ WA* 

$ $ $ $ WY 

* ordered rates by the state commission. 

Unauthorized Attachments 

Oregon: Sanctions for unauthorized attachments will comply with House Rule 860. 

Utah, Idaho, Washington: Unauthorized attachment charges will be $200.00 per pole or innerduct segment 

All other states: Unauthorized attachment charges will be according to Section 9.1 of Attachment 3. 

,, etween manholes. 
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I 
ATTACHMENT 2 

Annual Charge 

1. Per Pole Attached $ 
/Foot/Pole 

Polesllnnerduct Order General Agreement No 
BAN Number: 

2. Per lnnerduct Foot 

Total Annual Recurring Charges 

**NOTE: THIS FORM WILL BE COMPLETED B Y W Q W E S T  AND SENT TO CO-PROVIDER FOR 1 
SIGNATURE** 

$ /Foot 

Make-ready Work required: Yes ( Date Received: 

If Yes is checked, estimated Make-ready costs: $ 
Note: Make-Ready charges do not include construction work to enhance infrastructure 

The following Attachments are hereby incorporated by reference into this Order: 

1. 
2. 
3. When placing fiber, Co-Provider must: ' 

Term - Effective Date - 
Summary of Field Results (including Make-Ready work if required). 

a. provide W Q w e s t  representative, a final design showing splice, racking and slack locations 
in W Q w e s t  utility holes. 
b. tag all equipment located i n / o n I Q w e s t ' s  facilities from beginning of the route to the 
end, and at the entrance and exit of each utility hole with the following information: (1) Co- 
Provider's Name and Contact Number, (2) Contract Number and Date of Contract, (3) Number 
of Fibers in the lnnerduct and Color of Occupied Innerduct. 

( $  

For Poles, quantity is based on the number of vertical feet used (One cable attachment = one foot). If you 
choose not to place an order at this time, these Poles/lnnerduct will be assigned on a first come-first served 
basis. 

Additional Comments: THE ESTIMATED COSTS ARE FOR THE INSTALLATION OF INNERDUCT OR 
REARRANGEMENT PER THE WORK SHEETS. THE ANNUAL RECURRING CHARGE FOR YEAR 2000 
HAS BEEN PRORATED TO ( /DAY * DAYS). PLEASE PROVIDE PAYMENT FOR THE 
MAKE-READY COSTS AND THE PRORATED 2000 RECURRING FEE ALONG WITH THIS SIGNED ORDER 

By signing below and providing payment of the Make-ready costs and the first year's prorated Annual 
Recurring Charge, the Co-Provider desires W Q w e s t  to proceed with the Make-ready Work identified herein 
and acknowledges receipt of the General Terms and Conditions under which W Q w e s t  offers such 
Poles/lnnerduct. By signing this document you are leasing the available space. 

S. Quentin, Englewood, CO 80112 

I 
a . 3 e t u m  this signed form and check to: Pam- Fisher, Qwest CLEC Joint Use, Suite 101,6912 I 
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Send a copy to: John Carveth, Structure Product Manager, Suite 2330, 1801 California, 

Signature 

LSUWZSZQwest Field Engineer: 

I Signature 

Phone Number: 

Name Typed or Printed 

Title 

I Date 

Denver, CO 80202 

I - 

Name Typed or Printed 
PRODUCT MANAGER 
Title 

Date 

1 Qwest Corooration 
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ATTACHMENT 3 

General Agreement No. 

I I Q W E S T  RIGHT OF WAY ACCESS, POLE ATTACHMENT AND/OR INNERDUCT 
OCCUPANCY 

GENERAL TERMS AND CONDITIONS 

I 

. .  This is an Agreement between (“Co-Provider”) and 7 
Qwest Corporation (“Qwest”), for one or more Orders for the Co-Provider toobtain access to 

Qwest’s Right-of-way (“ROW’) and/or to InstaWattach and maintain their communications facilities (”Facilities”) 
to W Q w e s t ’ s  Poles and/or placement of Facilities on or within rJ-c\l\l,cQwest’s lnnerduct (collectively 
“Poles/lnnerduct”) described in the General Information and Co-Provider Map, which are incorporated herein 
by this reference (singularly “Order” or collectively, “Orders”). If there is no other effective agreement (ie.,an 
Interconnection Agreement) between CLEC and Qwest concerning access to Poles, Ducts and ROW, then this 
AgreementIAttachment 3 must be executed by both parties in order to start the Inquiry Review and in order for 
CLEC to obtain access to Poles, Ducts and/or ROW. 

I .  

2. 

3. 

SCOPE. 

I 1 .I Subject to the provisions of this Agreement, USWQwest agrees to issue to Co-Provider for any 
lawful telecommunications purpose, m o n e  or more nonexclusive, revocable Orders authorizing 
Co-Provider to attach, maintain, rearrange, transfer, and remove at its sole expense its Facilities 
on Poles/lnnerduct owned in whole or in part by W Q w e s t ,  and/or (b) access to Qwest’s 
ROW to the extent that (i) such ROW exists, and (ii) Qwest has the right to grant access to the 
Co-Provider. Any and all rights granted to Co-Provider shall be subject to and subordinate to 
any future local, state and/or federal-. 

I requirements, and in the case of ROW, to the original document granting the ROW to Qwest or its 
predecessors. 

1.2 Except as expressly provided herein, nothing in this Agreement shall be construed to require or 
compel W Q w e s t  to construct, install, modify, or place any Polesllnnerduct or other facility for 
use by Co-Provider or to obtain any ROW for Co-Provider’s use. I 

1.3 W Q w e s t  agrees to provide access to ROWIPolesllnnerduct in accordance with the I 
applicable local, state or federal law, rule, or regulation, incorporated herein by this reference, 
which governs this Agreement in the state in which Polesllnnerduct is provided. 

TERM. Any Order issued under this Agreement for Pole attachments or lnnerduct occupancy shall 
continue in effect for the term specified in theorder. Any access to ROW shall be non-exclusive and 
oewetual. subiect to the terms and conditions of the Quitclaim (as hereinafter defined) and the oriainal 
insirument granting the ROW to Qwest. This Agreement shall continue during such time Co-Provider is 
providing Poles/lnnerduct attachments under any Order to this Agreement. 

TERMINATION WITHOUT CAUSE. 

3.1 rh.D*n\r;rlarTo the extent permitted by law, either party may terminate this Agreement (which I 
will have the effect of terminating all Orders hereunder), or any individual Order(s) hereunder, 
without cause, by providing notice of such termination in writing and by certified Mail toUUAthe 
other party. The written notice for termination without cause shall be dated as of the day i t s  
mailed and shall be effective no sooner than one hundred twenty (120) calendar days from the 
date of such notice. 

I 
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3.2. Termination of this Agreement or any Order hereunder does not release either party from any 
liability under this Agreement that may have accrued or that arises out of any claim that may 
have been accruing at the time of termination, including indemnity, warranties, and confidential 
information. 

If W Q w e s t  terminates this Agreement for Cause, or if Co-Provider terminates this Agreement I 
without Cause, Co-Provider shall pay termination charges equal to the amount of fees and 
charges remaining on the terminated Order(s) and shall remove its Facilities from the 
Poles/lnnerduct within sixty (60) days, or cause W Q w e s t  to remove its Facilities from the I 
Poles/lnnerduct at Co-Provider’s expense; provided, however, that Co-Provider shall be liable 
for and pay all fees and charges provided for in this Agreement to W Q w e s t  until Co- 1 
Provider’s Facilities are physically removed. Notwithstanding anything herein to the contrary, 
upon the termination of this Agreement for any reason whatsoever, all Orders hereunder shall 
simultaneously terminate. 

3.3 

3.4 If this Agreement or any Order is terminated for reasons other than Cause, then Co-Provider 
shall remove its Facilities from Poles/lnnerduct within one hundred and eighty (180) days from 
the date of termination; provided, however, that-? MCo-Prov ider  shall be 
liable for and pay all fees and charges provided for in this Agreement toLlr\hrQwest until Co- 
Provider’s Facilities are physically removed. 

3.5 W Q w e s t  may abandon or sell any Poles/lnnerduct at any time by giving written notice to the 
Co-Provider. -Upon abandonment of Polesllnnerduct, and with the concurrence of the other Co- 
Provider(s), if necessary, co-Provider shall, within sixty (60) days of such notice, either apply for 
usage with the new owner or purchase the Polesllnnerduct from lB&Qwest, or remove its 1 
Facilities therefrom. Failure to remove its Facilities within sixty (60) days shall be deemed an 
election to purchase the Poles/lnnerduct at the current market value. 

1. CHARGES AND BILLING. a 4.1. Co-Provider agrees to pay W Q w e s t  Polesllnnerduct usage fees (“Fees”) as specified in the I 
Order. Fees will be computed in compliance with applicable local, state and Federal law, 
regulations and guidelines. Such Fees will be assessed, in advance on an annual basis. Annual 
Fees will be assessed as of January 1st of each year. Fees are not refundable except as 
expressly provided herein. Co-Provider shall pay all applicable Fees and charges specified 
herein within thirty (30) days from receipt of invoice. Any outstanding invoice will be subject to 
applicable finance charges. 

4.2. W Q w e s t  has the right to revise Fees, at its sole discretion, upon written notice to Co-Provider I 
within at least sixty (60) days prior to the end of any annual billing period. 

5. INSURANCE. The Co-Provider shall obtain and maintain at its own cost and expense the following 
insurance during the life of the Contract: 

5.1. Workers’ Compensation and/or Longshoremen’s and Harbor Workers Compensation insurance 
with (1) statutory limits of coverage for all employees as required by statute; and (2) although 
not required by statute, coverage for any employee on the job site; and (3) Stop Gap liability or 
employer’s liability insurance with a limit of One Hundred Thousand Dollars ($1 00,000.00) for 
each accident. 

5.2 General liability insurance providing coverage for underground hazard coverage (commonly 
referred to as “U” coverage), products/completed operations, premises operations, independent 
contractor’s protection (required if contractor subcontracts the work), broad form property 
damage and contractual liability with respect to liability assumed by the Co-Provider hereunder. 
This insurance shall also include: (1) explosion hazard coverage (commonly referred to as “ X  
coverage) if the work involves blasting and (2) collapse hazard coverage (commonly referred to 
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5.4 

5.5 

5.6 

5.7 

as “C” coverage) if the work may cause structural damage due to excavation, burrowing, 
tunneling, caisson work, or under-pinning. The limits of liability for this coverage shall be not 
less than One Million Dollars ($1,000,000.00) per occurrence combined single limit for bodily 
injury or property damage. These limits of liability can be obtained through any combination of 
primary and excess or umbrella liability insurance. 

Comprehensive automobile liability insurance covering the use and maintenance of owned, non- 
owned and hired vehicles. The limits of liability for this coverage shall be not less than One 
Million Dollars ($1,000,000.00) per occurrence combined single limit for bodily injury or property 
damage. These limits of liability can be obtained through any combination of primary and 
excess or umbrella liability insurance. 

W Q w e s t  may require the Co-Provider from time-to-time during the life of the Contract to I 
obtain additional insurance with coverage or limits in addition to those described above. 
However, the additional premium costs of any such additional insurance required by W Q w e s t  
shall be borne by Qwest, and the Co-Provider shall arrange to have 
such costs billed n W Q w e s t  by the insuring carrier(s). USWQwest 
shall be authorized by the Co-Provider to confer directly with the agent(s) of the insuring 
carrier(s) concerning the extent and limits of the Co-Provider’s insurance coverage in order to 
assure the sufficiency thereof for purposes of the work performable under the Contract and to 
assure that such coverage as a hole with respect to the work performable are coordinated from 
the standpoint of adequate coverage at the least total premium costs. 

The insuring carrier(s) and the form of the insurance policies shall be subject to approval by 
I Q w e s t .  The Co-Provider shall forward to W Q w e s t ,  certificates of such insurance I 
issued by the insuring carrier(s). The insuring carrier(s) may use the ACORD form, which is the 
Jnsurance Industries certificate of insurance form. The insurance certificates shall provide that: 
(1) W Q w e s t  is named as an additional insured; (2 )  thirty (30) calendar days prior written I 
notice of cancellation of, or material change or exclusions in, the policy to which the certificates 
relate shall be given to &U&Qwest; (3) certification that underground hazard overage I 
(commonly referred to as “U” coverage) is part of the coverage; and (4) the words “pertains to 
all operations and projects performed on behalf of the certificate holder” are included in the 
description portion of the certificate. The Co-Provider shall not commence work hereunder until 
the obligations of the Co-Provider with respect to insurance have been fulfilled. The fulfillment 
of such obligations shall not relieve the Co-Provider of any liability hereunder or in any way 
modify the Co-Provider’s obligations to indemnify-USU.Qwest. I 
Whenever any work is performed requiring the excavation of soil or use of heavy machinery 
within fifty (50) feet of railroad tracks or upon railroad right-of-way, a Railroad Protective Liability 
Insurance policy will be required. Such policy shall be issued in the - -name of the Railroad with I 
standard limits of Two Million Dollars ($2,000,000.00) per occurrence combined single limit for 
bodily injury, property damage or physical damage to property with an aggregate limit of Six 
Million Dollars ($6,000,000.00). In addition, said policy shall name W Q w e s t  and the Co- 1 
Provider/SubCo-Provider on the declarations page with respect to its interest in these specific 
job. Said insurance policy shall be in form and substance satisfactory both to t h e W Q w e s t  I 
and the Railroad and shall be delivered to and approved by both parties prior to the entry upon 
or use of the Railroad Property. 

Whenever any work must be performed in the Colorado State Highway right-of-way, policies 
and certificates of insurance shall also name the State of Colorado as an additional insured. 
Like coverage shall be furnished by or on behalf of any subcontractor. Copies of said 
certificates must be available on site during the performance of the work. 

0 . CONSTRUCTION AND MAINTENANCE OF FACILITIES. 
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, 6.1 

6.2 

6.3 

6.4. 

6.5 

W Q w e s t  retains the right, in its sole judgment, to determine the availability of space on 
Poles/lnnerduct. When modifications to a W Q w e s t  spare conduit include the placement of 
innerduct, W Q w e s t  retains the right to install the number of innerducts required to occupy the 
conduit structure to its full capacity. In the event W Q w e s t  determines that rearrangement of 
the existing facilities on Poles/lnnerduct is required before Co-Provider’s Facilities can be 
accommodated, the cost of such modification will be included in the Co-Provider’s nonrecurring 
charges for the associated Poles/lnnerduct Order. 

Co-Provider shall be solely responsible for obtaining the necessary underlying legal authority to I 
occupy Poles/lnnerduct on governmental, federal, Native American, and private rights of way, 
as applicable, and W Q w e s t  does not warrant or represent that providing Co-Provider with 
access to the Poles/lnnerduct in any way constitutes such legal right. -The Co-Provider shall 
obtain any necessary permits, licenses, bonds, or other legal authority and permission, at the 
Co-Provider‘s sole expense, in order to perform its obligations under this Agreement. The Co- 
Provider shall contact all owners of public and private rights-of-way, as necessary, to obtain 
written permission required to perform the work prior to entering the property or starting any 
work thereon and shall provide W Q w e s t  with written documentation of such legal authority I 
prior to placement of its facilities on or in the Polesllnnerduct. The Co-Provider shall comply 
with all conditions of rights-of-way and Orders. 

I 

Co-Provider’s Facilities shall be placed$ and maintained in accordance with the requirements 
and specifications of the current applicable standards of Bellcore Manual of Construction 
Standards, the National Electrical Code, the National Electrical Safety Code, and the rules and 
regulations of the Occupational Safety and Health Act, all of which are incorporated herein by 
reference, and any governing authority having jurisdiction of the subject matter of this 
Agreement. Where a difference in specifications exists, the more stringent shall apply. Failure 
to maintain Facilities in accordance with the above requirements shall be Cause as referenced 
in Section 3 to this Agreement for termination of the Order in question. Termination of more 
than two (2 )  Orders in any twelve-month period pursuant to the foregoing sentence shall be 
Cause as referenced in Section 3 for termination of this Agreement. IJSWsQwest’s procedures 
governing its standard maintenance practices shall be made available upon request for public 
inspection at the appropriate W Q w e s t  premises. Co-Provider’s procedures governing its 
standards maintenance practices for Facilities shall be made available to W Q w e s t  upon 
written request. Co-Provider shall within thirty (30) days comply and provide the requested 
information to USWQwest to bring their facilities into compliance with these terms and 
conditions. 

In the event of any service outage affecting b o t h W Q w e s t  and Co-Provider, repairs shall be I 
effectuated on a priority basis as established by local, state or federal requirements, or where 
such requirement do not exists, repairs shall be made in the following order: electrical, 
telephone (local), telephone (long distance), and cable television, or as mutually agreed to by 
the users of the effected Poles/lnnerduct. 

In the event of an infrastructure outage, the Co-Provider should contact their Network 
M ai n t enance Cent e rat I 

-at 1-800-223-7881 or the Co-Provider may contact their Account Manager at I 
the Interconnect Service Center. 

7. MODIFICATION TO EXISTING POLESLINNERDUCT 

7.1. If Co-Provider requests W Q w e s t  to replace or modify existing Poles/lnnerduct to increase its 
strength or capacity for the benefit of the Co-Provider and W Q w e s t  determines in its sole 
discretion to provide the requested capacity, the Co-Provider shall pay W Q w e s t  the total 
replacement cost, rlc\/\r’cQwest’s cost to transfer its attachments, as necessary, and the cost 
for removal (including destruction fees) of any replaced Poles/lnnerduct, if such is necessary. 
Ownership of new PolesAnnerduct shall vest i n W . Q w e s t .  To the extent that a modification is I 
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7.2 

incurred for the benefit of multiple parties, Co-Provider shall pay a proportionate share of the 
total cost as outlined above, based on the ratio of the amount of new space occupied by the 
Facilities to the total amount of space occupied by all parties joining the modification. 
Modifications that occur in order to bring Polesllnnerduct into compliance with applicable safety 
or other requirements shall be deemed to be for the benefit of the multiple parties and Co- 
Provider shall be responsible for its pro rata share of the modification cost. Except as set forth 
herein, Co-Provider shall have no obligation to pay any of the cost of replacement or 
modification of Poles/lnnerduct requested solely by third parties. 

Written notification of modification initiated by or on behalf o f W Q w e s t  shall be provided to I 
Co-Provider at least sixty (60) days prior to beginning modifications if such modifications are not 
the result of an emergency situation. Such notification shall include a brief description of the 
nature and scope of the modification. If Co-Provider does not rearrange its facilitates within 
sixty (60) days after receipt of written notice from W Q w e s t  requesting such rearrangement, 
W Q w e s t  may perform or cause to have performed such rearrangement and Co-Provider 
shall pay for cost thereof. No such notice shall be required in emergency situations or for 
routine maintenance of Poles/lnnerduct. 

I 
8. lNSPECTlON OF FACILITIES. W Q w e s t  reserves the right to make final construction, subsequent I 

and periodic inspections of Co-Provider’s facilities occupying the Poles/lnnerduct system. Co-Provider 
shall reimburse W Q w e s t  for the cost of such<inspections except as specified in Section 8 hereof. I 
8.1. 

8.2. 

8.3. 

8.4. 

8.5. 

Co-Provider shall provide written notice tolS&Qwest, at least fifteen (15) days in advance, of 1 
the locations where Co-Provider’s plant is to be constructed. 

The Co-Provider shall forward Exhibit A, entitled “Pulling In Report” attached hereto and 
incorporated herein by this reference, toUSWQwest within five (5) business days of the date(s) I 
of the occupancy. 

USWQwest shall provide written notification to Co-Provider within seven (7)  days of the date of I 
completion of a final construction inspection. 

Where final construction inspection by W Q w e s t  has been completed, Co-Provider shall be I 
obligated to correct non-complying conditions within thirty (30) days of receiving written notice 
from W Q w e s t .  In the event the corrections are not completed within the thirty (30)-day I 
period, occupancy authorization for the Polesllnnerduct system where non-complying conditions 
remain uncorrected shall terminate immediately, regardless of whether Co-Provider has 
energized the facilities occupying said Poles/lnnerduct system, unless W Q w e s t  has provided 
Co-Provider a written extension to comply. Co-Provider shall remove its facilities from said 
Poles/lnnerduct in accordance with the provisions set forth in Section 10 of this Agreement. No 
further occupancy authorization shall be issued to Co-Provider until such non-complying 
conditions are corrected or until Co-Provider’s facilities are removed from the Pole/Conduit 
system where such non-complying conditions exist. If agreed to in writing, by both patties, 
W Q w e s t  shall perform such corrections and Co-Provider shall pay W Q w e s t  the cost of 
performing such work. Subsequent inspections to determine if appropriate corrective action has 
been taken my be made by W Q w e s t .  I 
Once the Co-Providers facilities occupy W Q w e s t  Poles/lnnerduct system and Exhibit A has 
been received by LSW+SW Qwest, Qwest may perform periodic inspections. The cost of such 
inspections shall be borne by W Q w e s t ,  unless the inspection reveals any violations, 
hazards, or conditions indicating that Co-Provider has failed to comply with the provisions set 
forth in this Agreement, in which case the Co-Provider shall reimburseWQwest for full costs 
of inspection, and re-inspection to determine compliance as required. A Co-Provider 
representative may accompany W Q w e s t  on field inspections scheduled specifically for the 
purpose of inspecting Co-Provider’s Facilities; however, Co-Provider’s costs associated with its 
participation in such inspections shall be borne by Co-Provider. W Q w e s t  shall have no 
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9. 

I O .  

11. 

obligation to notify Co-Provider, and Co-Provider shall have no right to attend, any routine field 
inspections. 

8.6. The costs of inspections made during construction and/or the final construction survey and 
subsequent inspection shall be billed to the Co-Provider within thirty (30) days upon completion 
of the inspection. 

8.7. Final construction, subsequent and periodic inspections or the failure to make such inspections, 
shall not impose any liability of any kind upon&U&Qwest, and shall not relieve Co-Provider of I 
any responsibilities, obligations, or liability arising under this Agreement. 

UNA UTHO RlZED FAC I LlTiTES 

9.1 If any facilities are found attached to Poles/lnnerduct for which no Order is in effect, USW, 
without prejudice to any other rights or remedies under this Agreement, shall assess an 
unauthorized attachment administrative fee of Two Hundred Dollars ($200.00) per attachment 
per Pole or innerduct run between manholes, and require the Co-Provider to submit in writing, 
within ten (10) day after receipt of written notification from USW of the unauthorized occupancy, 
a Poles/lnnerduct application. If such application is not received by USW within the specified 
time period, the Co-Provider will be required to remove its unauthorized facility within ten (10) 
days of the final date for submitting the required application, USW may remove the Co- 
Provider’s facilities without liability, and‘the cost of such removal shall be borne by the co- 
Provider. 

9.2 For the purpose of determining the applicable charge, the unauthorized Poles/lnnerduct 
occupancy shall be treated as having existed for a period of five (5) years prior to its discovery, 
and the charges, as specified in Section 4, shall be due and payable forthwith whether or not 
Co-Provider is ordered to continue the occupancy of the Polesllnnerduct system. 

9.3. No act or failure to act by USWQwest with regard to an unauthorized occupancy shall be I 
deemed to constitute the authorization of the occupancy; any authorization that may be granted 
subsequently shall not operate retroactively or constitute a waiver byUSWQwest of any of its I 
rights of privileges under this Agreement or otherwise. 

I REMOVAL OF FACILITIES. Should I Q w e s t ,  under the provisions of this Agreement, remove Co- 
Provider’s Facilities from the PolesAnnerduct covered by any Order (or otherwise), W Q w e s t  will 
deliver the Facilities removed upon payment by Co-Provider of the cost of removal, storage and 
delivery, and all other amounts due W Q w e s t .  If payment is not received by W Q w e s t  within thirty 
(30) days, Co-Provider will be deemed to have abandoned such facilities, a n d W Q w e s t  may dispose 
of said facilities as it determines to be appropriate. IfUSWQwest must dispose of said facilities, such 
action will not relieve Co-Provider of any other financial responsibility associated with such removal as 
provided herein. If Co-Provider removes its Facilities from Poles/lnnerduct for reasons other than 
repair or maintenance purposes, the Co-Provider shall have no right to replace such facilities on the 
Poles/lnnerduct until such time as all outstanding charges due toLWVQwest for previous occupancy I 
have been paid in full. Co-Provider shall submit Exhibit 6, entitled “Notification of Surrender of 
Modification of Conduit Occupancy License by Co-Provider,” or Exhibit C, entitled “Notification of 
Surrender of Modification of Pole Attachment by Co-Provider,” each as attached hereto, advising 
W Q w e s t  as to the date on which the removal of Faciiities from each Poles/lnnerduct has been 1 
completed. 

INDEMNIFICATION AND LIMITATION OF LIABILITIES. Co-Provider shall indemnify and hold 
harmless LW&Qwest, its owners, parents, subsidiaries, affiliates, agents, directors, and employees I 
against any and all liabilities, claims, judgments, losses, orders, awards, damages, costs, fines, 
penalties, costs of defense, and attorneys’ fees (“Liabilities”) to the extent they arise from or in 
connection with: (I) infringement, or alleged infringement, of any patent rights or claims caused, or 
alleged to have been caused, by the use of any apparatus, appliances, equipment, or parts thereof, 
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furnished, installed or utilized by the Co-Provider; (2) actual or alleged fault or negligence of the Co- 
Provider, its officers, employees, agents, subcontractors and/or representatives; (3) furnishing, 
performance, or use of any material supplied by Co-Provider under this Contract or any product liability 
claims relating to any material supplied by Co-Provider under this Contract; (4) failure of Co-Provider, 
its officers, employees, agents, subcontractors and/or representatives to comply with any term of this 
Contract or any applicable local, state, or federal law or regulation, including but not limited to the OSH 
Act and environmental protection laws; (5) assertions under workers' compensation or similar employee 
benefit acts by Co-Provider or its employees, agents, subcontractors, or subcontractors' employees or 
agents; (6) the acts or omissions (other than the gross negligence or willful misconduct) o f W Q w e s t ,  
its officers, employees, agents, and representatives, except as otherwise provided in paragraphs 11.3 
and 11.4 below; and/or, (7) any economic damages that may rise, including damages for delay or other 
related economic damages that the W Q w e s t  or third parties may suffer or allegedly suffer as a result 
of the performance or failure to perform work by the Co-Provider. If b o t h W Q w e s t  and the Co- 
Provider are sued as a result of or in connection with the performance of work arising out of this 
Contract, the parties hereby agree that the defense of the case (including the costs of the defense and 
attorneys' fees) shall be the responsibility of the Co-Provider, i f W Q w e s t  desires. W Q w e s t  shall I 
give the Co-Provider reasonable written notice of all such claims and any suits alleging such claims and 
shall furnish upon the Co-Provider's request and at the Co-Provider's expense all information and 
assistance available to the W Q w e s t  for such defense. The parties shall employ Article 13, Dispute I 
Resolution, to resolve any dispute concerning the proportional fault and liability after the underlying 
case is terminated. 

11.1 

11.2 

11.3 

11.4 

IF WORK IS PERFORMED IN THE STATE OF WASHINGTON UNDER THIS GENERAL 
CONTRACT, THE CO-PROVIDER ACKNOWLEDGES AND AGREES THAT THIS 
INDEMNIFICATION OBLIGATION SHALL INCLUDE, BUT IS NOT LIMITED TO, ALL 
CLAIMS AGAINSTUQWEST BY AN EMPLOYEE OR FORMER EMPLOYEE OF THE 
CO-PROVIDER, AND THE CO-PROVIDER EXPRESSLY WAIVES ALL IMMUNITY AND 
LIMITATION ON LIABILITY UNDER ANY INDUSTRIAL INSURANCE ACT, OTHER 
WORKERS' COMPENSATION ACT, DISABILITY BENEFIT ACT, OR OTHER EMPLOYEE 
BENEFIT ACT OF ANY JURISDICTION WHICH WOULD OTHERWISE BE APPLICABLE 
IN THE CASE OF SUCH A CLAIM. 

I 

Except as expressly provided herein, NEITHER PARTY SHALL BE LIABLE TO THE 
OTHER FOR ANY INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES 
OF ANY KIND, INCLUDING BUT NOT LIMITED TO, ANY LOSS OF USE, LOSS OF 
BUSINESS OR LOSS OF PROFIT; provided, however, there shall be no limitation on a 
party's liability to the other for any fines or penalties imposed on the other party by any court 
of competent jurisdiction or federal, state or local administrative agency resulting from the 
failure of the party to comply with any term or condition of this Contract or any valid and 
applicable law, rule or regulation. 

FOR ANY WORK PERFORMED IN ARIZONA, IDAHO, SOUTH DAKOTA, UTAH OR 
WASHINGTON, SECTION 11(6) SHALL NOT EXTEND TO THE SOLE NEGLIGENCE OF 
W Q W E S T  BUT SHALL EXTEND TO THE NEGLIGENCE OF W Q W E S T  WHEN 1 
CONCURRENT WITH THAT OF THE CO-PROVIDER. 

FOR ANY WORK PERFORMED IN THE STATES OF MINNESOTA, NEBRASKA, NEW 
MEXICO, OR OREGON, ARTICLE 11 SHALL NOT APPLY, EXCEPT THAT SECTION 11 
SHALL APPLY FOR WORK PERFORMED IN MINNESOTA FOR MAINTENANCE OR 
REPAIR OF MACHINERY, EQUIPMENT, OR OTHER SUCH DEVtCES, USED AS PART 
OF A MANUFACTURING, COVERING, OR OTHER PRODUCTION PROCESS 
INDULGING ELECTRIC, GAS, STEAM, AND TELEPHONE UTILITY EQUIPMENT USED 
FOR PRODUCTION, TRANSMISSION, OR DISTRIBUTION PURPOSES. 

0 1 2 .  FORCE MAJURE 
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12.1 The Co-Provider shall be excused from its performance as to any Order if prevented by acts or 
events beyond the Co-Provider’s reasonable control including extreme weather conditions, 
strikes, fires, embargoes, actions of civil or military law enforcement authorities, acts of God, or 
acts of legislative, judicial, executive, or administrative authorities. 

12.2 If such contingency occurs, W Q w e s t  may elect: 

12.2.1 To terminate this Agreement as to the Order in question; or 

12.2.2 To terminate already-assigned specific work assignment(s) the Co-Provider is unable to 
perform, or any part thereof, and to assign new specific work assignments to other 
parties for the duration of the cause of the delay; or 

12.2.3 To suspend already-assigned specific work assignment(s) the Co-Provider is unable to 
perform, or any part thereof, for the duration of the cause of the delay; and to assign new 
specific work assignments to other parties for the duration of the cause of the delay. 

12.3 W Q w e s t  shall be deemed to have elected Section 12.2.3 above unless written notice of 
termination is given by W Q w e s t  after the contingency occurs. With respect to 
IIC\nl’cQwest’s election of Section 12.2.3 above: 

12.3.1 W Q w e s t  shall give the Co-Provider written notice of the work to be performed I 
by such other party prior to its performance and shall deduct from the Co- 
Provider’s price the cost of the work or services actually performed by such other 
parties. 

12.3.2 The Co-Provider shall resume performance, and complete any work not 
performed or to be performed by another party, once the delaying cause ceases. 

12.3.3 If appropriate, at thelXWkQwest’s discretion, the time for completion of specific I 
work assignment(s) shall be extended up to the length of time the contingency 
endured. 

I 12.4 W Q w e s t  shall be excused from its performance if prevented by acts or events beyond the 
USWkQwest’s reasonable control including extreme weather conditions, strikes, fires, 
embargoes, actions of civil or military law enforcement authorities, acts of God, or acts of 
legislative, judicial, executive, or administrative authorities. 

13. DISPUTE RESOLUTION. 

13.1. Other than those claims over which a regulatory agency has exclusive jurisdiction, all claims, 
regardless of legal theory, whenever brought and whether between the parties or between one 
of the parties to this Agreement and the employees, agents or affiliated businesses of the other 
party, shall be resolved by arbitration. A single arbitrator engaged in the practice of law and 
knowledgeable about telecommunications law shall conduct the arbitration in accordance with 
the then current rules of the American Arbitration Association (“AAA“) unless otherwise provided 
herein. The arbitrator shall be selected in accordance with AAA procedures from a list of 
qualified people maintained by AAA. The arbitration shall be conducted in the regional AAA 
office closest to where the claim arose. 

. 

13.2. All expedited procedures prescribed by the AAA shall apply. The arbitrator’s decision shall be 
final and binding and judgment may be entered in any court having jurisdiction thereof. 

13.3. Other than the determination of those claims over which a regulatory agency has exclusive 
jurisdiction, federal law (including the provisions of the Federal Arbitration Act, 9 U.S.C. @ 
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Sections 1-16) shall govern and control with resped to any issue relating to the validity of this 
Agreement to arbitrate and the arbitrability of the claims. 

13.4. If any party files a judicial or administrative action asserting claims subject to arbitration, and 
another party successfully stays such action and/or compels arbitration of such claims, the party 
filing the action shall pay the other party's costs and expenses incurred in seeking such stay or 
compelling arbitration, including reasonable attorney's fees. 

14. LAWFULNESS. This Agreement and the parties' actions under this Agreement shall comply with all 
applicable federal, state, and local laws, rules, regulations, court orders, and governmental agency 
orders. Any change in rates, charges or regulations mandated by the legally constituted authorities will 
act as a modification of any contract to that extent without further notice. This Agreement shall be 
governed by the laws of the state where Poles/lnnerduct is provided. Nothina contained herein shall 
substitute for or be deemed a waiver of the parties' respective ricrhts and obligations under applicable 
federal, state and local laws, reaulations and guidelines, including (without limitation) Section 224 of the 
Communications Act of 1934, as amended (47 U.S.C. 224). The Co-Provider represents that it is a 
certified Competitive Local Exchanqe Carrier or otherwise has the leqal right, pursuant to 47 U.S.C. 224 
to attach to Qwest's pole Dursuant to the terms thereof. The Co-Provider acknowledaes that Qwest will 
relv on the foreaoing representation, and that if such reDresentation is not accurate. this Aqreement 
shall be deemed void ab initio, except for Article 9 hereof, for which Co-Provider shall remain fully 
liable. 

15. SEVERABILITY. In the event that a court, governmental agency, or regulatory agency with proper 
jurisdiction determines that this Agreement or a provision of this Agreement is unlawful, this Agreement, 
or that provision of the Agreement to the extent it is unlawful, shall terminate. If a provision of this 
Agreement is terminated but the parties can legally, commercially and practicably continue without the 
terminated provision, the remainder of this Agreement shall continue in effect. 

GENERAL PROVISIONS. 

16.1 Failure or delay by either party to exercise any right, power, or privilege hereunder, shall not 
operate as a waiver hereto. 

16.2 This Agreement shall not be assignable by Co-Provider without the express written consent of 
W Q w e s t ,  which shall not be unreasonably withheld. Assignment of this Agreement by Co- I 
Provider to Co-Provider's subsidiary or affiliate shall be presumed to be reasonable; provided, 
however, that Co-Provider must obtain USWsQwest's consent in any event. 1 

16.3 

16.4 

This Agreement benefits Co-Provider and MA44Qwest. There are no third party beneficiaries. I 
This Agreement constitutes the entire understanding between Co-Provider and W Q w e s t  with I 
respect to Service provided herein and supersedes any prior agreements or understandings. 

The parties hereby execute and authorize this Agreement as of the latest date shown below: 

Co-Provider 

Signature 

.Qwest I - r- 
1-J 

Sign at ure 
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Name Typed or Printed 

Title 

Date 

Address for Notices 

Contact: 
Phone: 
FAX: 

JOHN CARVETH 
Name Typed or Printed 

PRODUCT MANAGER 
Title 

Date 

Address for Notices 

Qwest Comoration 
1801 California, Rm. 2330 
Denver. CO 80202 

Contact: JOHN CARVETH ~ 

Phone: 303-896-0789 
FAX: 303-896-9022 
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PULLING IN REPORT 
EXHIBIT A 

Qwest Comoration 

19 

This is to advise you that pursuant to General Agreement No. granted to us under 
the terms of the lnnerduct Agreement dated 
following cable into the following ducts. 

, 1999 we have completed installation of the 

Municipality 

Location 
From To 
Manhole at Manhole at 

Cable and 
Date Equipment installed - 

Name of Co-Provider 

By: 
Title: 

Receipt of the above report is hereby acknowledged I19-. 

k Q w e s t  Corporation 

By: 
Title: 

1. Reports shall be submitted in duplicate. 

2. 

0 3 .  

A complete description of all facilities shall be given, including a print showing the locations, quantities, 
sizes and types of all cables and equipment. 

Sketch to be furnished showing duct used. Must be same duct assigned to Licensee by Licensor as 
shown on Exhibit -, unless a change has been previously authorized in writing by Licensor. 
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EXHIBIT B 

SURRENDEROR DATE 
DATE ,MODIFICATION FAC. RMVD.OR I 

Co-Provider: 

NOTIFICATION OF SURRENDER OR MODIFICATION 
OF CONDUIT OCCUPANCY ORDER BY CO-PROVIDER 

a 

W Q w e s t  Corporation 

Street Address 
City and State 
Date 

I 
In accordance with the terms and conditions of this Agreement between us, dated , 19 , notice 
is hereby given that the licenses covering occupancy of the following conduit are surrendered (and/or modified 
as indicated in Licensee’s prior notification to Licensor, dated , 19J effective 

MODIFIED 

a 

Name of Licensor 

Date Notification Received 

Date Modification Accepted 

BY 

Discontinued: 

Name of Co- Provider 

BY 

Title 

Total duct footage 
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Co-Provider 

POLE NO. 

EXHIBIT C 

ASSOC.POLE LIC. NO. & SURRENDER OR DATE 
NO. DATE MOD I F I CAT1 0 N FAC.RMVD OR 

NOTIFICATION OF SURRENDER OR MODIFICATION 
OF POLE ATTACHMENT ORDER BY CO-PROVIDER 

MODIFIED 

Street Address 
City and State 
Date 

I W C w e Q w e S t  Corporation 
In accordance with the terms and conditions of the Agreement be tweenWQwest  and Co-Provider, 
dated 

] A  I 

19,, notice is hereby given that the licenses covering attachments to the following poles and/or 
anchors, and/or utilization of anchorlguy strand is surrendered (or modified as indicated in Co- 
Provider’s prior notification to M Q w e s t ,  
dated , 1 9 2  effective 

I 
- 
1. 

2. 

3. 

- 
- 

4. 

5. 

6. 

- 

- 
- 
7.  
- 
8. 

9. 

I O .  

- 

- 

- 
11. 
- 
12. 

13. 
- 

- 

NGS - 
A 
NGS - 
A 
NGS - 
A 
A/GS - 
A 
A/GS - 
A 
A G S  - 
A 
A/GS - 
A 
NGS - 
A 
AIGS - 
A 
AIGS - 
A 
NGS - 

NGS - 
A 
Ales - 

I 

I 

~ 
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Date Notification Received 
Date Modification Received 
Bv: e Discontinued: 

Poles - 

Anchors 
AnchodGuy Strands 

a 
USkUiSXQwest Oregon SGAT, April 24,2000 

Name of Co-Provider 

By: 

Its: 
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ATTACHMENT 4 
FORM OF QUITCLAIM RIGHT OF ACCESS AGREEMENT 

After recording, please return to: 

Qwest Corporation 
1801 California Street 
Suite 2330 
Denver, Colorado 80202 

Attention: Structure Project Manager 

QUITCLAIM RIGHT OF ACCESS AGREEMENT 

THIS QUITCLAIM RIGHT OF ACCESS AGREEMENT (this “Agreement”) is 
hRPfiR A T T n N .  a made as of the day of , 2000, by- and between QWEST CC,, A u  

Colorado corporation, successor in interest to U S WEST COMMUNICATIONS, INC., a - .  - Colorado corporation (“Grantor”), whose address is , and 
, a  , whose 

address is (“Grantee”). 

R E C I T A L S  

A. This Agreement relates to certain real property (the “Property”) located in the 
County of (the ”County”), State of (the “State”). 

B. A copy of an agreement purporting to grant to Grantor certain rights to use the 
Property, as described therein (the “Easement Rights”), is attached as Exhibit A (the “Right of 
Way Agreement”). 

C. Pursuant to 42 U.S.C. 53 224 and 251(b)(5), Grantor, as a Local Exchange 
Carrier, is required to provide access to rights-of-way to a requesting telecommunications carrier, 
as defined in 42 U.S.C. Yj 224. Grantee is a telecommunications carrier that has requested access 
to Grantor’s Easement Rights. To comply with the aforementioned legal requirement, Grantor 
has agreed to share with Grantee its Easement Rights, if any, relating to the Property, to the 
extent Grantor may legally convey such an interest. 

D. Subject to the consent of the owner of the Property (“Owner”) and on the other 
terms and conditions set forth in this Agreement, Grantor has agreed to quitclaim to Grantee, 
without any representation or warranty, the right to use the Easement Rights, and Grantee has 
agreed to accept such quitclaim conveyance. 

NOW, THEREFORE, for Ten Dollars ($10.00) and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereby 
agree as follows: 



1. Grant of Right of Access. Grantor hereby quitclaims to Grantee and its Authorized 
Users (as defined below) a non-exclusive, perpetual right to access and use the Easement’Rights, 
which right shall be expressly (a) subject to, subordinate to, and limited by the Right of Way 
Agreement, and (b) subject to the terms and conditions hereof. As used in this Agreement, 
“Authorized Users” of Owner, Grantor and Grantee shall mean Owner, Grantor or Grantee, as 
applicable, their respective Affiliates and agents, licensees, employees, and invitees, including, 
without limitation, contractors, subcontractors, consultants, suppliers, public emergency vehicles, 
shipping or deiivery vehicles, or construction vehicles. “Affiliates” means, with respect to any 
Person, any Person that controls, is controlled by or is under common control with such Person, 
together with its and their respective members, partners, venturers, directors, officers, 
stockholders, agents, employees and spouses. A Person shall be presumed to have control when 
it possesses the power, directly or indirectly, to direct, or cause the direction of, the management 
or policies of another Person, whether through ownership of voting securities, by contract, or 
otherwise. “Person” means an individual, partnership. limited liability company, association, 
corporation or other entity. 

2. Grantor’s Reserved Rights. Grantor ‘reserves to itself and its Authorized Users the 
right to use the Easement Rights for any purpose not incompatible with the rights quitclaimed to 
Grantee by this Agreement. 

3. Conditions Precedent to Effectiveness of Agreement. This Agreement is expressly 
conditioned on the followiniz: 

a. Consent by Owner. Grantee shall obtain. at its sole cost and expense, a written 
consent from Owner in the form attached (the “Consent”). The Consent provides, among 
other things, that Owner shall give notice to Grantor of any default under the Right of 
Way Agreement and the opportunity to cure such default. 

b. Recordation of Agreement. Grantee shall be responsible for assuring that the 
Agreement is in appropriate form for recording in the real property records of the County, 
shall pay for the recording thereof, and shall provide a copy of the recorded Agreement to 
Grantor at the address set forth above. An executed and acknowledged Consent and a 
legible copy of the Right of Way Agreement must be attached to the Agreement when 
recorded or the Agreement shall not be effective. 

c. Payment of Costs and Expenses. Grantee shall pay to or reimburse Grantor 
for all costs and expenses, including reasonable attorneys’ fees, relating to Grantor’s 
execution and delivery of this Agreement. 

4. Grantee’s Representations and Warranties. Grantee represents and warrants to 
Grantor that: 

a. Authority. Grantee is a , duly formed and validly existing under 
the laws of the State of . All necessary action has been taken by Grantee 
to execute and deliver this Agreement and to perform the obligations set forth hereunder. 
Grantee is a “telecommunications carrier” as that term is defined in 42 U.S.C. 8 224. 

2 



a 

a 

b. Due Diligence. Grantee acknowledges and agrees that neither Grantor nor any 

agreements, promises, assurances, representations, or warranties, whether in this 

A f e  
to or the environmental or other condition of the Property. Grantee further acknowledges 
and agrees that Grantee has examined and investigated to its full satisfaction the physical 
nature and condition of the Property and the Easement Rights and that it is acquiring the 
Easement Rights in an “AS IS, WHERE IS” condition. Grantee expressly waives all 
claims for damages by reason of any statement, representation, warranty, assurance, 
promise or agreement made, if any. 

q, 
1 

5. Grantee’s Covenants. 

a. Compliance with Right of Way Agreement. Grantee agrees that the rights 
granted by Grantor hereunder are expressly subject to, subordinate to, and limited by the 
Right of Way Agreement, and Grantee further agrees to comply in all respects with the 
terms and conditions of the Right of Way Agreement as they apply to the holder or user 
of the Easement Rights. 

b. Compliance with Laws. Grantee agrees to use the Property and the Easement 
Rights in compliance with all applicable laws. 

c. No Further Grant. Grantee shall not grant to any Person other than Grantee’s 
Authorized Users the right to use the Easement Rights without the prior written consent 
of Grantor, which consent may be granted or withheld in Grantor’s sole discretion. 

d. Non-Interference. Grantee agrees that i t  will not interfere with Grantor’s or 
Grantor’s Authorized Users’ use of the Easement Rights and will not take any action or 
fail to take any action that would negatively affect the Easement Rights or cause or 
contribute to the termination of the Right of Way Agreement. 

6. Indemnification. Grantee hereby agrees to indemnify, defend and hold Owner, 
Grantor and their respective Affiliates harmless from and against any and all claims, judgments, 
damages, liabilities, penalties, fines, suits, causes of action, costs of settlement, and expenses 
(including, without limitation, reasonable attorneys’ fees) which may be imposed upon or 
incurred by Grantor or its Authorized Users. or any of them, arising from, relating to or caused 
by Grantee’s breach of this Agreement or the use, or the use by any of Grantee’s Authorized 
Users, of the Easement Rights. In addition to the indemnity obligations described above, in the 
event that any act or omission of Grantee or Grantee’s Authorized Users causes, directly or 
indirectly, and without reference to any act or omission of Owner, Grantor or their respective 
Authorized users, the termination or revocation of the Easement Rights, Grantee shall be liable to 
Grantor for all costs incurred in connection with (a) acquiring replacement Easement Rights over 
the Property or over other suitable Property, as determined in Grantor’s sole judgment (the 
“Replacement Easement”), (b) the fully-loaded cost of constructing replacement facilities over 
the Replacement Easement, (c) the cost of removing its facilities and personal property from the 
Property, if required by the Right of Way Agreement, and (d) any other costs of complying with 
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the Right of Way Agreement, including, without limitation, reasonable attorneys’ fees. Grantee 
shall pay all such amounts within ten (1  0) days of receipt of any invoice for such costs delivered 
to Grantee by Owner, Grantor or their respective Authorized Users. 

7. fi 
part of the Easement Rights are terminated, relocated or otherwise affected, by any taking or 
partial taking by a governmental authority or otherwise, then such any compensation due or to be 
paid to the holder of the Easement Rights due to such occurrence shall belong solely to Grantor. 

8. Severable Provisions. If any term of this Agreement shall, to any extent, be invalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and each term of 
this Agreement shall be valid and enforceable to the fullest extent permitted by law. 

9. Default; Remedies. (a) If Grantee files a petition in bankruptcy, or a petition is 
bankruptcy is filed against Grantee, which is not dismissed on or before fifteen (1 5) days after 
such filing, or (b) in the event of Grantee’s breach or threatened breach of any term, covenant or 
condition of this Agreement, then Grantor shall ,have, in addition to all other legal and equitable 
remedies, the right to (x) terminate this Agreement, (y) enforce the provisions hereof by the 
equitable remedy of specific performance, or (2) enjoin such breach or threatened breach by 
injunctive action, all without the necessity of proof of actual damages or inadequacy of any legal 
remedy. Grantee agrees to pay all costs of enforcement of the obligations of Grantee hereunder, 
including reasonable attorneys’ fees and all costs of suit, in case it becomes necessary for 
Grantor to enforce the obligations of Grantee hereunder, whether suit be brought or not, and 
whether through courts of original jurisdiction, as well as in courts of appellate jurisdiction, or 
through a bankruptcy court or other legal proceedings. 

10. Binding Effect. This Agreement shall be binding on and inure to the benefit of the 
parties hereto and their respective successors and assigns. This Agreement may be assigned at 
any time in whole or in part by Grantor. 

11. No Dedication. Nothing contained in this Agreement shall constitute a gift or 
dedication of any portion of the Easement Rights to the general public or for any public purpose 
whatsoever. There are no intended third-party beneficiaries to this Agreement. 

12. Grantor’s Waiver of Confidentiality. In the event that Owner properly executes the 
Consent, Grantor hereby waives any right to keep the terms and conditions of the Right of Way 
<h 
r -  

forth in the Right of Way Agreement or elsewhere or may have been agreed to orally, and 
Grantor further covenants not to assert any claim or commence any action, lawsuit, or other legal 
proceeding against Owner or Grantee, based upon or arising out of Grantor’s alleged right to 
confidentiality relating to the Right of Way Agreement, except in the event of disclosure of 
dollar amounts in the Right of Way Agreement. Grantor’s waiver is expressly conditioned on 

a t  

Owner’s waiver of Owner’s confidentiality rights, as set forth in the Consent. which is< part 
hereof. In the event that Owner does not waive its rights to confidentiality by executing the 
Consent in the form attached hereto, or if the person executing the Consent does not have the 
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legal right to bind the Owner, Grantor reserves the right (a) to enforce the confidentiality 
p ~ o f r e e m e n t ,  and/or (b) to maintain an action for damages, 
including, without limitation, consequential damages, arising from the breach of such 
confidentiality provisions, against any party, including, without limitation, against Grantee or 
against any Person improperly executing the Consent. In any event, Grantor reserves its right to 
(a) to enforce the Confidentiality provisions of the Right of Way Agreement as to any dollar 
amounts set forth in such Right of Way Agreements, and/or (b) to maintain an-action for 
damages, including, without limitation, consequential damages, arising from the disclosure of the 
dollar amounts in any Right of Way Agreement, against any party, including, without limitation, 
~ 

13. Notices. All notices to be of; 
delivered (a) when personally delivered, or (b) three (3) business days after being mailed postage 
prepaid, by United States certified mail, return receipt requested, or (c) one business day after 
being timely delivered to an overnight express courier service such as Federal Express which 
provides for the equivalent of a return receipt to the sender, to the above described addresses of 
the parties hereto, or to such other address as a party may request in a writing complying with the 
provisions of this Section. 

14. < 
changed, nor shall any waiver of any provision hereof be effective, except by an instrument in 

. .  - .  writing and signed by the party against whom enforcement of any amendment, modification, 
~ fi 

of which shall constitute but one and the same document. 

15. Controlling Law. This Agreement shall be governed by and construed in accordance 
with the laws of the State. 

16. Waiver of Jury Trial. THE PARTIES HEREBY IRREVOCABLY WAIVE, TO 
THE FULLEST EXTENT OF APPLICABLE LAW, ALL RIGHT TO TRIAL BY JURY 
IN ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR 
RELATING TO THIS AGREEMENT. 

[Signature pages followl 
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EXECUTED as of the date first written above. 

GRANTOR: 

Witnessed by: Q W S T  CORPORATION, a Colorado corporation, 
successor in interest to 
U S WEST COMMUNICATIONS, INC., 
a Colorado corporation 

By: 
Name: 
Title: 

STATE OF ) 

COUNTY OF 1 
) ss: 

The foregoing instrument was acknowledged before me this day of 
,2000, by as 

ofQWEST CORPORATION, a 
Coiorado corporation. 

Witness my hand and official seal. 

(SEAL) 

Notary Public 
My Commission Expires: 
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EXECUTED as of the date first written above. 

GRANTEE: 

Witnessed by: . a  

~- ~ ~- 

Name: 
Title: 

STATE OF 1 

COUNTY OF 1 ’  
) ss: 

Y f  
,2000, by as 

Witness my hand and official seal. 

(SEAL) 

Notarv Public 
Mv Commission ExDires: 
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CONSENT TO QUITCLAIM RIGHT OF ACCESS AGREEMENT 

THE UNDERSIGNED, , a  
(“Owner”), whose address is 

, hereby consents to the 
foregoing Quitclaim Right of Access Agreement (the “Agreement”), as required therein. This 
Consent is attached to and made a part of the Agreement, and capitalized terms used in this 
Consent, if not otherwise defined. have the same meaning as in the Agreement. 

q 
sufficiency of which are hereby acknowledged, Owner agrees as follows: 

I .  Consent. Owner hereby consents to the terms and provisions of the foregoing Agreement 
~~~ 

between Grantor and Grantee. 

2. Title to Property. Owner represents and warrants either (a) that Owner is the owner of fee title 
to the Property described in the Right of Way Agreement attached to the Agreement as Exhibit A 
or, if no description of the Property is given in the Right of Way Agreement, then (b) that Owner 
is the grantor, or the successor to or assignee of the grantor. of the Easement Rights under the 
Right of Way Agreement. Owner further represents and warrants that Owner has the legal right 
to execute this Consent. including, without limitation. the right to waive the confidentiality of the 
Right of Way Agreement as set forth in Section 4 of this Consent and the right to bind Owner to 
grant the notice and cure period as set forth in Section 5 of this Consent. 

~ 

reviewed a copy of the foregoing Agreement; (b) this is a legal document that may affect 
Owner’s rights and Owner was given the opportunity to have the Agreement and this Consent 
reviewed by Owner’s attorney; (c) the Agreement, with this Consent attached, will be recorded 
in the real property records of the County and will become a public record, and Owner, by 
signing this Consent, waives any rights it may to keep the terms and provisions of the Agreement 
and the Right of Way Agreement confidential; and (d) Owner understands that it is neither illegal 
nor a violation of the Right of Way Agreement with Grantor for Owner to enter into a right-of- 
way agreement, including the Agreement, with a telecommunications carrier. as defined in 42 
U.S.C. Q 224, such as Grantee. 

4. Owner’s Waiver of Confidentiality. Owner hereby waives any right it may have to keep the 
terms and conditions of the Agreement and/or the Right of Way Agreement confidential, whether 
or not such right to confidentiality is expressly set forth in the Agreement, the Right of Way 
Agreement or elsewhere or may have been agreed to orally, and Owner further covenants not to 
assert any claim or commence any action, lawsuit, or other legal proceeding against Grantor or 
Grantee, based upon or arising out of Owner’s alleged right to confidentiality relating to the 
Agreement or the Right of Way Agreement. Owner understands that Qwest does not agree to 
waive the confidentiality of the dollar amounts set forth in any Right of Way Agreement, 
and acknowledges that Owner has no right to provide copies of such Right of Way 
Agreements to any party unless Owner has completely deleted the dollar amounts. 
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5. Notice and Cure Period. Notwithstanding anything to the contrary contained in the Right of 
Way Agreement, Owner shall not commence any action or otherwise pursue any right or remedy 
under, or take any steps to terminate, the Right of Way Agreement due to a default by Grantee 
under the terms and provisions of the Right of Way Agreement unless written notice by Owner 
specifying such default is given to Grantor and Grantee. Owner agrees that Grantor shall have 
the right, but shall not be obligated, to cure such default within thirty (30) days after notice, or, if 
such default cannot reasonably be cured in such 30-day period, Grantor shall have the right to 
commence the cure of such default in such 30-day period and thereafter diligently pursue such 
cure until completed. Owner further agrees not to invoke any of its remedies, either express or 
implied, under the Right of Way Agreement, unless such default shall remain uncured following 
such notice and mace Period. 

6.  Notices. All notices to be given pursuant to this Agreement shall be deemed delivered (a) 
when personally delivered, or (b) three (3) business days after being mailed postage prepaid, by 
United States certified mail, return receipt requested, or (c) one business day after being timely 
delivered to an overnight express courier service such as Federal Express which provides for the 
equivalent of a return receipt to the sender, to the above described addresses of the parties hereto, 
or to such other address as a party may request in a writing complying with the provisions of this 
Section. 

EXECUTED as of the date first written above. 

OWNER: 

a 

Bv: 
Name: 
Title: 

9 



STATE OF 1 
) ss: 

COUNTY OF ) 

)f 
,2000, by as 

of 
, a  

Witness my hand and official seal. 

(SEAL) 

' Notary Public 

My Commission Expires: 
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EXHIBIT 1 

Right of Wav Agreement 

1 



information necessary for the billing statement becomes available. 

10.8 Access to Poles, Ducts, Conduits, and Rights of Way 

10.8.1 Description 

10.8.1 .l Pole Attachments -Where it has ownership and control to do so, 
each Party will provide the other with access to available pole attachment space 
for the placing of facilities for the purpose of transmitting Telecommunications 
Services.' I 

10.8.1.1.1 The term Pole Attachment means any attachment by 
CLEC to a Pole owned or controlled by U S WEST.? 

10.8.1.2 Ducts and Conduits -Where it has ownership M o r  control to do 
so, each Party will provide the other with access to available 
ductdconduits for the purpose, of placing facilities for transmitting 
Telecommunications Services.? 
facilities only, and an innerduct for the purpose of placing fiber. CLEC may place 
innerduct in an empty conduit. Control of CLEC-installed spare innerduct shall 
vest in U S WEST immediately upon installation; ownership of such innerduct 
shall vest to U S WEST if and when CLEC abandons such innerduct. Duct and 
conduit may follow streets, bridges, public or private right-of-ways or may be 
within some portion of a multi-unit building. Within a multi-unit building, duct may 
traverse building entrance facilities, building entrance links, equipment rooms, 
remote terminals, cable vaults, telephone closets or building riser? 

- 
A spare conduit will be leased for copper I 

10.8.1.2.1 The term Duct means a single enclosed raceway for 
conductors, cable andlor wire. Duct may follow streets, bridges, public or private 
ROW or may be within some portion of a multi-unit building? 

10.8.1.2.2 The term Conduit means a pipe placed in the ground in 
which cables andlor wires may be installed.3 

10.8.1.3 -Rights of Way (ROW) -Where it has ownership or 
control to do so, CLEC will provide Qwest access to ROW. Where 
it has ownership or control to do so, U S WEST will provide, via a 
quitclaim without warranty, to CLEC, access to available ROW for 
the purpose of placing facilities for tfansmitting Telecommunication 

Servicesz I 
1 - Washington Workshop June 2 1-23,2000 (proposed) 
2 

5 
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10.8.1.3.1 ”Right of Way” or “ROW means privately-owned land or other 
property, but expressly excludes any public, governmental, 
federal or Native American, or other quasi-public or non-private 
- lands, fi and may run under, 
on, above, across, along or through public or private property or 
enter multi-unit buildings.! 1 

10.8.2 Terms and Conditions 

U S WEST shall provide CLEC non-discriminatory access to poles, ducts, conduit and 
rights of way on terms and conditions found in theRevised U S WEST Right of Way, Pde 
Attachment and/or lnnerduct Occupancy General Information dDocument lAS&SW& 

hereto as Exhibit D! U S WEST will not favor itself over CLEC when provisioning access 
to poles, ducts, conduits and rights of way. US WEST shall not give itself preference when 
assigning space. 

3 a t t a c h e d  . .  

10.8.2.1 Subject to the provisions of this Agreement, U S WEST agrees to 
issue to CLEC authorization for CLEC to attach, operate, maintain, rearrange, 
transfer and remove at its sole expense its facilities on Polesllnnerduct or ROW 
owned or controlled in whole or in part by U S WEST, subject to Orders placed by 
CLEC. Any and all rights granted to CLEC shall be subject to and subordinate to 
any future local, state and/or federal requirements. 

10.8.2.2 U S WEST will rely on such codes as the National Electrical Safety 
Code (NESC) to prescribe standards with respect to capacity, safety, reliability, 
and general engineering principles. 

10.8.2.3 Federal requirements, such as those imposed by Federal Energy 
Regulatory Commission (FERC) and Occupational Safety and Health 
Administration (OSHA), will continue to apply to the extent such requirements 
affect requests for attachments or occupancy to U S WEST facilities under 
Section 224(f)(1) of the Act. 

10.8.2.4 CLEC shall provide access to a map of the requested 
PolesllnnerductlROW route, including estimated distances between major points, 1 
the identification and location of the Polesllnnerduct and ROW and a description 
of CLEC’s facilities. U S WEST agrees to provide to CLEC access to relevant 
plats, maps, engineering records and other data, including, in the case of ROW, a 
ROW Information Matrix (a “ROW Matrix”) identifying for each ROW the name of 
the original grantor and the nature of the ROW (e.g., easement, lease, etc.) within 
ten ( I O )  business days of receiving a bona fide request for such information, 
except in the case of extensive requests. Extensive requests involve the 
gathering of plats from 7 more than one (1) location, span 
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mu&+@emore than five (5) Wire Centers, or consist of ten ( I O )  or more intra-Wire 
Center requests submitted simultaneously. Responses to extensive requests will 
be provided within a reasonable interval, not to exceed sixty (60) calendar 
days.) 

10.8.2.5 Except as expressly provided herein, or in the Pole Attachment 
Act of 1934 as amended and its regulations and rules, or in any applicable state 
or municipal laws, nothing herein shall be construed to compel U S WEST to 
construct, install, modify or place any Poles/lnnerduct or other facility for use by 

I 
I C L E C . ~  

10.8.2.6 U S WEST retains the right to determine the availability of space 
on Poles/lnnerduct, conduit and ROW consistent with 47 USC 5 224 and FCC 
orders, rules and regulations pursuant to 47 USC § 224. In the event U S WEST 
determines that rearrangement of the existing facilities on Poles/lnnerduct, 
conduit and ROW is required before ,CLEC’s facilities can be accommodated, the 
actual cost of such modification will be included in CLEC’s nonrecurring charges 
for the associated Order (“Make-Ready fee”). When modifications to a 
U S WEST spare conduit include the placement of Innerduct, US WEST or 
CLEC will install the number of lnnerduct required to fill the duct to its full 
capacity. 

10.8.2.7 U S WEST shall make manhole ingress and egress for lnnerduct 
access available to CLEC. U S WEST will perform a feasibility study to 
determine whether to provide a stub out via the pre-constructed knock out within 
the manhole, or to perform a core drill of the manhole. 

10.8.2.8 Where such authority does not already exist, CLEC shall be 
responsible for obtaining the necessary legal authority to occupy ROW, and/or 
Poles/lnnerduct on governmental, federal, Native American, and private rights of 
way. CLEC shall obtain any permits, licenses, bonds, or other necessary legal 
authority and permission, at CLEC’s sole expense, in order to perform its 
obligations under this Agreement. CLEC shall contact all owners of public and 
private rights-of-way to obtain the permission required to perform the work prior 
to entering the property or starting any work thereon. See Section 10.8.4.2 I 
CLEC shall comply with all conditions of rights-of-way and permits. Once such 
permission is obtained, all such work may be performed by U S WEST or CLEC 
at the option of CLEC. 

10.8.2.9 Access to a U S WEST Central Office manhole will be permitted 
where technically feasible. If space is available, U S WEST will allow access 

- IO 

- I 1  
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through the Central Office manhole to the POI (Point of Interconnection). There 
shall be a presumption that there shall be no fiber splices allowed in the Central 
Office manhole. However, where CLEC can establish the necessity and 
technical feasibility of splicing in the Central Office Manhole, such action shall be 
permitted. 

10.8.2.10 If CLEC requests U S WEST to replace or modify existing 
Poles/lnnerduct to increase its strength or capacity for the sole benefit of CLEC, 
CLEC shall pay U S WEST the total actual replacement cost, U S WESTS actual 
cost to transfer its attachments to new Poles/lnnerduct, as necessary, and the 
actual cost for removal (including actual cost of destruction) of the replaced 
Poles/lnnerduct, if necessary. Ownership of new Poles/lnnerduct shall vest to 
U S WEST. Upon request, U S WEST shall permit CLEC to install 
Poles/lnnerduct. U S WEST reserves the right to reject any non-conforming 
replacement Pole/Conduit installed by CLEC that do not conform to the NESC, 
OSHA or local ordinances. To the extent that a modification is incurred for the 
benefit of multiple parties, CLEC shall pay a proportionate share of the total 
actual cost based on the ratio of the amount of new space occupied by the 
facilities of CLEC to the total amount of space occupied by all parties including 
U S WEST or its affiliates participating in the modification. Parties who do not 
initiate, request or receive additional space from a modification, are not required 
to share in the cost of the modification. CLEC, U S WEST or any other party that 
uses a modification as an opportunity to bring its facilities into compliance with 
applicable safety or other requirements will be deemed to be sharing in the 
modification and will be responsible for its share of the modification cost. 
Attaching entities will not be responsible for sharing in the cost of governmentally 
mandated pole or other facility modification. U S WEST does not and will not 
favor itself over other carriers when provisioning access to poles, innerduct and 
rights-of-way. 

10.8.2.1 1 Notification of modifications initiated by or on behalf of U S WEST 
and at U S WEST's expense shall be provided to CLEC at least sixty (60) 
calendar days prior to beginning modifications. Such notification shall include a 
brief description of the nature and scope of the modification. If CLEC does not 
respond to a requested rearrangement of its facilities within sixty (60) days after 
receipt of written notice from U S WEST requesting rearrangement, U S WEST 
may perform or have performed such rearrangement and CLEC shall pay the 
actual cost thereof. No such notice shall be required in emergency situations or 
for routine maintenance of Polesllnnerduct completed at U S WEST's expense. 

10.8.2.12 U S WEST reserves the right to make an on-site/final construction 
inspection of CLEC's facilities occupying the Poles/lnnerduct system. CLEC shall 
reimburse U S WEST for the actual cost of such inspections except where 
specified in this Section. 

10.8.2.13 When final construction inspection by U S WEST has been 
completed, CLEC shall correct such non-complying conditions within the 
reasonable period of time specified by U S WEST in its written notice. If 
corrections are not completed within the specified reasonable period, occupancy 



authorizations for the ROW, Poles/lnnerduct system where non-complying 
conditions remain uncorrected shall suspend forthwith, regardless of whether 
CLEC has energized the facilities occupying said Poles/lnnerduct or ROW 
system and CLEC shall remove its facilities from said Poles/lnnerduct or ROW in 
accordance with the provisions of this Section, provided, however, if the 
corrections physically cannot be made within such specified time, and CLEC has 
been diligently prosecuting such cure, CLEC shall be granted a reasonable 
additional time to complete such cure. U S WEST may deny further occupancy 
authorization to CLEC until such non-complying conditions are corrected or until 
CLEC’s facilities are removed from the Poles/lnnerduct system where such non- 
complying conditions exist. If agreed between both Parties, U S WEST shall 
perform or have performed such corrections and CLEC shall pay U S WEST the 
cost of performing such work. Subsequent inspections to determine if 
appropriate corrective actions have been taken may be made by U S WEST. 

10.8.2.14 Once CLEC’s facilities begin occupying the Poles/lnnerduct or 
ROW system, U S  WEST may peqorm a reasonable number of inspections. 
U S WEST shall bear the cost of such inspections unless the results of the 
inspection reveal any violation or hazard, or that CLEC has in any other way 
failed to comply with the provisions of- Section 10.8.2.20; in which I 
case CLEC shall reimburse U S WEST the costs of inspections and re- 
inspections, as required.s CLEC’s representative may accompany U S WEST I 
on such field inspections. The cost of periodic inspection or any special 
inspections found necessary due to the existence of sub-standard or 
unauthorized occupancies shall be billed separately. 

10.8.2.15 The costs of inspections made during construction and/or the final 
construction survey and subsequent inspection shall be billed to CLEC upon 
completion of the inspections. 

10.8.2.16 Final construction, subsequent, and periodic inspections or the 
failure to make such inspections, shall not fl 
-relieve CLEC of any responsibilities, obligations, or liability 
assigned under this Agreement.2 

. . .  

10.8.2.17 CLEC may use individual workers of its choice to perform any 
work necessary for the attaching of its facilities so long as such workers have the 
same qualifications and training as U S WEST’S workers. CLEC may use any 
contractor approved by U S WEST to perform Make-Ready Work. 

I 10.8.2.18 If U S  WEST terminates an eOrder for cause, or if CLEC 
terminates an eOrder without cause, subject to 10.8.4.5, CLEC shall pay 
termination charges equal to the amount of fees and charges remaining on the 
terminated eOrder(s) - and shall remove its facilities from the Poles/lnnerduct I 

Colorado Workshop June 6-8,2000 (consensus) Washington Workshop June 2 I-23,2000 
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within sixty (60) calendar days, or cause U S WEST to remove its facilities from 
the Poles/lnnerduct at CLEC’s expense; provided, however, that CLEC shall be 
liable for and pay all fees and charges provided for in this Agreement to 
U S WEST until CLEC’s facilities are physically removed. “Cause” as used 
herein shall include CLEC’s use of its facilities in material 
violation of any applicable law or in aid of any unlawful act or making an 
unauthorized modification to U S WEST’S Poles/lnnerduct, or, in the case of 
ROW, any act or omission that violates the terms and conditions of either (a) the 
Quitclaim Right of Access Agreement (the “Quitclaim”) by which U S WEST 
quitclaimed a right of access to the ROW to CLEC, or (b) the instrument granting 
the original ROW to U S WEST or its predecessor.> 

. .  

10.8.2.19 U S WEST may abandon or sell any Poles/lnnerduct, conduit or 
ROW at any time by giving written notice to CLEC. Any Poles, Innerduct, conduit 
or ROW that is sold, will be sold subject to all existing legal rights of CLEC. Upon 
abandonment of Poleshnerduct, conduit or ROW, and with the concurrence of 
the other joint user(s), if necessary, CLEC shall, within sixty (60) calendar days of 
such notice, either: 1) continue to occupy the Poles/lnnerduct, conduit or ROW 
pursuant to its existing rights under this Agreement if the Poles/lnnerduct, 
conduit, or ROW is purchased by another party; 2) purchase the Poles/lnnerduct, 
conduit or ROW from U S WEST at the current market value; or 3) remove its 
facilities therefrom. Failure to explicitly elect one of the foregoing options within 
sixty (60) calendar days shall be deemed an election to purchase the 
Polesllnnerduct, conduit or ROW at the current market value if no other party 
purchased the Poles/lnnerduct, conduit or ROW within this sixty (60) day period. 

10.8.2.20 CLEC’s facilities shall be placed and maintained in accordance 
with the requirements and specifications of the current applicable standards of 
Bellcore Manual of Construction Standards, the National Electrical Code, the 
National Electrical Safety Code, and the rules and regulations of the 
Occupational Safety and Health Act, all of which are incorporated by reference, 
and any governing authority having jurisdiction. Where a difference in 
specifications exists, the more stringent shall apply. Notwithstanding the 
foregoing, CLEC shall only be held to such standard as U S WEST, its Affiliates 
or any other Telecommunications Carrier is held.’” Failure to maintain facilities in 
accordance with the above requirements or failure to correct as provided in 
Section 10.8.2.13 shall be cause for termination of the Order. \nlFCT’r 

S C L E C  shall in a timely manner comply 
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with all requests from U S WEST to bring its facilities into compliance with these 
terms and conditions. 

10.8.2.21 Should U S WEST under the provisions of this Agreement remove 
CLEC's facilities from the PolesAnnerduct covered by any Order, U S WEST will 
deliver the facilities removed upon payment by CLEC of the cost of removal, 
storage and delivery, and all other amounts due U S WEST. If CLEC removes 
facilities from PolesAnnerduct for other than repair or maintenance purposes, no 
replacement on the Poles/lnnerduct shall be made until all outstanding charges 
due U S WEST for previous occupancy have been paid in full. CLEC shall advise 
U S WEST in writing as to the date on which the removal of facilities from the 
Poles/lnnerduct has been completed. 

10.8.2.22 If any facilities are found attached to Poles/lnnerduct for which no 
order is in effect, U S WEST, without prejudice to its other rights or remedies 
under this Agreement, may assess a charge and CLEC agrees to pay a charge 
of $200.00 per Pole or $200 per innerduct run between two manholes, plus 
payment as specified in this SectioA U S WEST shall waive the unauthorized 
attachment fee if the following conditions are both met: (1) CLEC cures such 
unauthorized attachment (by removing it or submitting a valid Order for the 
attachment in the form of Attachment 2 of Exhibit D) within thirty (30)calendar 
days of written notification from U S WEST of the unauthorized attachment; and 
(2) the unauthorized attachment did not require U S WEST to take curative 
measures itself (e.g., pulling additional innerduct) prior to cure by CLEC. 
U S WEST shall also waive the unauthorized attachment fee if the unauthorized 
attachment arose due to error by U S WEST rather than CLEC2 CLEC is 
required to submit in writing, within ten (10) business days after receipt of written 
notification from U S WEST of the unauthorized occupancy, a Poleshnerduct 
application. If such application is not received by U S WEST within the specified 
time period, CLEC will be required to remove its unauthorized facility within thirty 
(30) calendar days of the final date for submitting the required application, or 
U S WEST may remove CLEC's facilities without liability, and the cost of such 
removal shall be borne by CLEC. 

10.8.2.23 No act or failure to act by U S WEST with regard to an 
unauthorized occupancy shall be deemed as the authorization of the occupancy. 
Any subsequently issued authorization shall not operate retroactively or 
constitute a waiver by U S WEST of any of its rights or privileges under this 
Agreement or otherwise. CLEC shall be subject to all liabilities of the Agreement 
in regard to said unauthorized occupancy from its inception. 

10.8.2.24 U S WEST will provide CLEC non-discriminatory access to poles, 
ducts, conduits and ROW pursuant to 47 USC § 224 and FCC orders, rules and 
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regulations pursuant to 47 USC Q 224. In the event of a conflict between this 
SGAT, on one hand, and 47 USC Q 224 and FCC orders, rules and regulations 
pursuant to 47 USC 5 224, on the other, 47 USC Q 224 and FCC orders, rules 
and regulations pursuant to 47 USC Q 224 shall govern. Further, in the event of a 
conflict between 4))?rkmnn)lExhibit D, on one hand, and this SGAT or 47 USC Q 1 
224 and FCC orders, rules and regulations pursuant to 47 USC § 224, on the 
other, this SGAT or 47 USC 5 224 and FCC orders, rules and regulations 
pursuant to 47 USC 3 224 shali govern, provided, however, that any Quitclaim 
that has been duly executed, acknowledged and recorded in the real property 
records for the county in which the ROW is located shall govern in any event 
pursuant to its terms.2 

10.8.2.25 
domain on behalf of CLEC. 

Nothing in this SGAT shall require U S WEST to exercise eminent 

10.8.3 Rate Elements 

U S WEST fees for attachments are in accordance with Section 224 of the Act and FCC 
order, rules and regulations promulgated thereunder, as well as the rates established by 
the Commission including the following rates, are reflected in Exhibit A. 

10.8.3.1 Inquiry Fee. A non-refundable pre-paid charge used to recover 
the costs associated with performing an internal record review to determine if a 
requested route andlor facility is available, or, with respect to ROW, to determine 
the information necessary to create the ROW Matrix.-fa&xsa Separate Inquiry 
Fees apply for ROW, poles and *conduit/innerduct.g 

10.8.3.2 Field Verification Fee/Quitclaim Preparation Fee. In the case of 
Poles and Innerduct, Athe field verification fee is a non-refundable pre-paid 
charge which recovers the estimated actual costs for a field survey verification 
required for a route and to determine scope of any required Make-Ready w0rk.b 
the case of ROW, the quitclaim preparation fee is a non-refundable pre-paid 
charge which recovers the estimated actual costs for preparation of the Quitclaim 
for each ROW reauested bv the CLEC -These estimated ore-oaid fees shall be 

~ __.- - I ...--- -- 
billed in advance. keparat; Field VerificationTees apply for ROW, pol& and feF 
manholes.2 

10.8.3.3 Make-Ready Work. A pre-paid non-refundable (other than true- 
up) charge which recovers the cost of necessary work required to make the 
requested facility available for kaaseaccess. 
include, but is not limited to, the placing of innerduct in conduit/duct systems or 
core drilling of manholes. For pole attachment requests, this could include, but is 

For innerductJeases, this could I 
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not limited to, the replacement of poles to meet required clearances over roads or 
land. For ROW, this could include, but is not limited to,personnel time, including 

advance.22 
The estimated pre-paid fee for Poles/lnnerduct shall be billed in 

10.8.3.4 Pole Attachment Fee. A fee which is charged for the occupancy, 
including during any Make-Ready period, of one foot of pole space (except for I 
antenna attachment which requires two feet). This fee shall be annual unless 
CLEC requests that it be semi-annua1.z I 
10.8.3.5 lnnerduct Occupancy Fee. A pre-paid fee which is charged for the 
occupancy, including during any Make-Ready period, of an innerduct on a per 
foot basis.? This fee shall be annual unless CLEC requests that it be semi- 
annual. 

10.8.3.6 ROW Access Fee A pre-paid fee which constitutes consideration 
for quitclaiming the ROW to CLEC 

This fee shall be a one-time (I e , non-recurring) 
fee 5- 25 

10.8.4 Ordering 

-There are two (2 )  steps required before placing an Order for 
RQWLaccess to ROW, Innerduct and Pole Attachment: Inquiry Review and Field 
V e r i f i c a t i 0 n . K  

10.8.4.1 
ROW access, Pole Attachment or lnnerduct Occupancy, U S WEST will provide 

t 
27 The 

CLEC with d 
Q&qxw+Exhibit D 
CLEC will review the documents and provide U S WEST with maps of the desired 
area indicating the routes and entrance points for proposed attachment, 
proposed occupancy or proposed CLEC construction on U S WEST owned 01 

Inquiry Reviews. Upon receipt of an inquiry regarding wqwi&&x I 

Colorado Workshop June 29-30.2000 (consensus) Washington Workshop June 2 1-23,2000 
(consensus) (includes Colorado Workshop language proposed 7/ 14/00) 
Colorado Workshop June 29-30.2000 (consensus) Washington Workshop June 2 l-23,2000 
(consensus) 
Colorado Workshop June 29-30, 2000 (consensus) Washington Workshop June 2 1-23, 2000 
(consensus) 
Colorado Workshop (proposed 7/14/00)/ 

Colorado Workshop June 29-30,2000 (consensus) Washington Workshop June 2 1-23.2000 
(consensus) 

(consensus) 

22 - 

2) 

24 - 

- 25 

2 II 



controlled Poles, lnnerduct and &+ROW. The CLEC will include the appropriate 
inquiry Fee with a completed Attachment 1 S A  from Exhibit D-. ’ 

10.8.4.1.1 
U S WEST will complete the databaseinquiry and prepare a duct 

+--Inquiry Review - lnndrrllDuctlConduit.2 1 
structure diagram (referred to as a “Flatline”) ’ which shows 
distances and access points (such as manholes). Along with the 
Flatline will be estimated costs for field verification of available 
facilities. These materials will be provided to the CLEC within ten 
( I O )  calendar days or within the time frames of the applicable 
federal or state law, rule or regulation. This time frame is 
applicable to the standard inquiry of thirty (30) Utility Holes or 
fewer. An inquiry which exceeds the standard will have negotiated 
completion dates. 

10.8.4.1.2+ ‘Inquiry Review - Poles. U S WEST will I 
provide the name and contact number for the appropriate local 
field engineer for ioint validation of the Poles and route and 
estimated costs for iield verification on Attachment 1 .B of Exhibit D 
within ten (IO) calendar days of the request. This time frame is 
applicable to the standard inquiry of one hundred (100) poles or 

~~ 

fewer An inquiry which exceeds the standard will have negotiated 
completion dates 30 T&e I I C 2 

10.8.4.1.3 Inquiry Review - ROW. U S WEST shall, 
upon request of CLEC, p r o v i d e i  
-the ROW Matrix to CLEC within bb 
kw44S-ten (10) davs of the reauest. U S  WEST makes no 
warranties concerning the accuracy of the information provided to 
CLEC; CLEC expressly acknowledges that U S WEST’S files 
contain only the original ROW instruments, and that the current 

~~~~ ~~ 

28 

- 29 

Colorado Workshop June 29-30,2000 (consensus) Washington Workshop June 2 1-23,2000 
(consensus) 
Colorado Workshop June 29-30,2000 (proposed) Washington Workshop July 6,2000 
(consensus) 
Colorado Workshop June 29-30,2000 (proposed) Washington Workshop June 2 1-23,2000 
(proposed) 

30 - 





report of available ductlinnerduct. CLEC will be charged standard rates 
for Tactical Planner time.% 

10.8.4.3 OrderQ&x - Poles,- Ducts and ROW. 4Jp-e~ 

-The review, signing and return of Attachment 2 of the General 
Information Document along with payment of the Make-Ready and prorated 
&werecurring access charges for the current relevant period (annual or semi- 
annual) shall be accepted as an Order for the attachment or occupancy, except 
that, with respect to ROW, Make-Ready work refers to legal or other investigation 
or analysis arising out of CLEC’s failure to comply &.&.I+ with the process 
described in Exhibit D for ROW or other circumstances giving rise to such work 
beyond the simple preparation of one or more Quitclaims. Upon receipt of the 
accepted Order from CLEC and applicable payment for the tuWe&a+ fees 
identified, U S WEST will assign the t2.4EXArequested space and axq&&&b 
commence any Make-Ready work which may be required. U S WEST will notify 

3) 

- 
34 CLEC when Poles/lnnerduct are ready.- . .  . - 

10.8.4.54 - Estimates of Make-Ready k4e42&+ are used to cover actual 
Make-Ready costs.2 

-#eweueF,-lfA - 10.8.4 4.1 If U S WEST requests, CLEC will be responsible for 
payment of the actual Make-Ready costs determined if such 
costs exceed the estimate. Such payment shall be made within 
thirty (30) days of receipt of an invoice for the costs that exceed 
estimate, .E 

_. 

- 

10.8.4.4.2 Within fifteen (15) business days of a request 
therefore, U S WEST will provide CLEC copies of records 
reflecting actual cost of Make-Ready work; provided, however, 
that, if U S WEST does not possess all such records at the time 
of the request, then U S WEST will provide copies of such 
records within fifteen (15) business days of receipt of such 
records. CLEC must request such records, if at all, withinsixty I m m  

after I weckcalendar days nf MAWWXI 
notification of the completion of Make-Ready work.2 

- 33 

- 34 

Colorado Workshop August 1-3,2000 (proposed) Washington Workshop July 6,2000 
(proposed) 
Colorado Workshop June 29-30,2000 (consensus) Washington Workshop June 2 1-23, 2000 
(consensus) (includes Colorado Workshop language proposed 7/14/00) 

(proposed)(Nextlink to verify) 
Colorado Workshop June 29-30,2000 (proposed) Washington Workshop July 6,2000 
(proposed)(Nextlink to verify) 
Colorado Workshop June 29-30,2000 (proposed) Washington Workshop July 6,2000 
(proposed)(Nextlink to verify) 

0 II 

- 36 

- 37 



10.8.4.4.3 If the actual Make-Ready costs are less than the 
estimate, an appropriate credit for the difference will be issued 
upon request therefore. Such request must be received within 
sixty (60) calendar days following CLEC’s receipt of copies of 
records if CLEC has requested records under this paragraph, or 
within t W + o s i x t y  (60) calendar days 
-after notification of the completion of Make-Ready 
- W o r k j  if CLEC has not 
requested records under this paragraph. Such credit will issue 
within ten (IO) business days of U S WEST’S receipt of either all 
records related to such actual costs or CLEC’s request for credit, 
whichever comes last, but in no event, later than ninety (90) days 
following the request for credit.3-8 

. . .  

10 8 4 4 4 If CLEC cancels or if, due to cirucmstances 
unforeseen during ,inquiry/verification, U S WEST denies the 
request for Poles, Ducts or ROW, upon CLEC request, 
U S WEST will akxa-refund the difference between the actual 
Make-Ready costs incurred and those prepaid by CLEC, if any, 4.# 

Jthlrty (30) calendar 
days of CLEC’s receipt of written denial or notification of 
cancellation. Any such refund shall be made within ten (10) 
business days of either receipt of CLEC’s request or 
U S WEST’sLGU&SI& ‘ receipt of all records relating to the 
actual costs, whichever comes last, but in no event, later than 
ninety (90) days following the cancellation or denial z. 

ICP ---, if- .. 

10.8.5 Billing 

CLEC agrees to pay U S WEST Poles/lnnerduct/ROW preparation charges in advance 
and usage fees -in advance as specified in -(Attachments - 

- 

~ - ~~ 

38 Colorado Workshop June 29-30,2000 (proposed) Washington Workshop July 6,2000 
(proposed)(Nextlink- in WA to verify) 
Colorado Workshop June 29-30.2000 (proposed) Washington Workshop JUIY 6,2000 
(proposed)(Nextlink in WA to verify) 
Colorado Workshop June 29-30,2000 (proposed) Washington Workshop July 6,2000 
(proposed)(Nextlink in WA to verify) 

39 - 
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1.A, l.B -and 44WAwmL2 of Exhibit D L  ).s Make- 
Ready &fees will be computed in compliance with applicable local, state and federal 
guidelines. W U s a g e  &fees will be assessed on an annual basis (unless CLEC 
requests a semi-annual basis). Annual blusage Ffees will be assessed as of January 1 
of each year. Semi-annual usage fees will be assessed as of January 1 and July 1 of 
each year. All fees- shall be paid within thirty (30) days following receipt 

.42 All Gfees are not refundable except as expressly provided of invoices.Aw&w--- 
herein. 

- -  

@+)- 

Colorado Workshop August I-3,2000 (proposed) Washington Workshop July 6,2000 
(consensus) 
Colorado Workshop August 1-3,2000 (proposed) Washington Workshop July 6,2000 
(consensus) 

41 - 
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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO 

DOCKET NO. 971- 198T 

IN THE MATTER OF THE INVESTIGATION INTO USWEST COMMUNICATIONS, 
INC.'S COMPLIANCE WITH 8 27 1 (C) OF THE TELECOMMUNICATIONS ACT OF 1996 

ERRATA TO QWEST'S POSITION REGARDING ACCESS TO POLES, DUCTS, 

AGREEMENTS AND QWEST'S REDACTION PRINCIPLES 
CONDUITS, AND RIGHTS-OF-WAY AND PRIVATE RIGHT-OF-WAY 

Qwest Corporation, formerly U S WEST Communications, Inc., ("Qwest") submits this 

errata to Qwest's Position Regarding Access to Poles, Ducts, Conduits and Rights-of-way and 

Private Right-of-way Agreements and Qwest's Redaction Principles. 

This errata has four attachments. First, Qwest is adding to its examples of proposed 

redactions by attaching copies of a template multiple dwelling unit ("MDU") agreement and an 

easement to demonstrate its proposed redactions. Where easements are publicly recorded, Qwest 

proposes no redactions. Where an easement or MDU agreement is not publicly recorded, Qwest 

proposes to redact monetary terms only. 

Second, Qwest has made additional proposed modifications to Section 10.8 of the 

Colorado SGAT. These changes include the following: ( 1  ) defining "ownership or control" in 

Section 10.8.1.5; (2) revising the definition of ROW; (3) creating a new section (Section 

10.8.1.4) to define CLEC duties to provide access to poles, ducts, and rights-of-way; (4) 

organizing and clarifying the relevant fees that apply to "inquiries," "field verification," 

"quitclaim preparation," and "make-ready" for poles, ducts, conduits, or rights-of-way in Section 

10.8.3.1, 10.8.3.2, and 10.8.3.3; (5) adding proposed Section 10.8.3.6 to detail the quitclaim 

consideration; (6) revising Section 10.8.4.2, relating to field verification and quitclaim 

S:E7 I\States\ArizonaMT&Ts Request to Supplement the Record on 3. 7, I O  (4.5.01 "leading Attachments\Qwest-Errata to Position Re Access 
to Poles ... and Redaction Principles (7.18.01)Errata to poles ducts ROW.doc 
04/05/01 
1 



preparation, to distinguish between requests for access to poles/ducts, on the one hand, and 

requests for access to rights-of-way, on the other; and (7) changes to fix typographical errors. 

Other changes to incorporate the quitclaim process Qwest has proposed are also marked in the 

proposed revisions to Section 10.8. 

Third, Qwest has attached a revised Exhibit A that reflects fees that apply to the ROW 

quitclaim process Qwest has proposed. Fourth, Qwest attaches a revised Exhibit D to the SGAT 

that reflects the schedule agreed upon by workshop participants in Arizona, corrects 

typographical errors, and also incorporates the quitclaim process. 

Respectfully submitted, 

QWEST CORPORATION 

Kris A. Ciccolo, No. 17948 
Charles W. Steese, No. 03,6924 
QWEST LAW DEPARTMENT 
1801 California Street 
Suite 5 100 
Denver, CO 80302 
(303) 672-2884 

ATTORNEY s FOR QWEST CORPORATlON 

2 



, 

CERTIFICATE OF SERVICE 

I hereby certify that an original and five copies of the above and foregoing ERRATA TO 
QWEST'S POSITION REGARDING ACCESS TO POLES, DUCTS, CONDUITS, AND 

REDACTION PRINCIPLES was hand delivered this 18th day of July, 2000, to the following: 
RIGHTS-OF-WAY AND PRIVATE RIGHTS-OF-WAY AGREEMENTS AND QWEST'S 

Mr. Bruce N. Smith 
Colorado Public Utilities Commission 
Executive Secretary 
1580 Logan St., Office Level 2 
Denver. CO 80203 

and a copy has been hand delivered on the following: 

"'*Joseph Molloy 
Colorado Public Utilities 

1580 Logan St., OL-2 
Denver, CO 80203 

Commission 

"'"'Maria Jennings-Fader 
Assistant Attorney General 
1525 Sherman St., 5'h Floor 
Denver, CO 80303 

and a copy was served electronically to each person on the e-mail distribution list for this 
docket. 

3 



' S  
1 

$78.12 
$3 14.67 

e 

$482.00 
$528.93 

e 

Recurring 
Fixed 

EXHIBIT A - COLORADO RATES* 

[ NI 1 Recurring 1 Nonrecurring I 

Recurring Nonrecurring 
Per Mile 

6.0 Resale 
6.1 Wholesale Discount Rates 

6.1.1 

6.1.2 Basic Exchange Business Line 

6.1.3 

6.1.4 

Basic Exchange Residential Line Service/Low Income 
Telephone Assistance Programs 

ServicePBXASDNIACSICentrex Plus 

Telecommunications Service (WATS). Optional Calling Plans 

Continuous Redial. Last Call Return, Call Trace) & Discounted Feature 
Packages 

Message Telecommunications Service (MTS ). Wide Area 

Listings, CO Features, Per activation basis services (e.g.. 

6.1 .S 
6.1.6 

6.1.7 

Private Line Transport Service 
Public Access Line, Negotiated Contract Agreements. 

Special Promotions of more than 90 days. Market Trials 
Promotional offerings of less than 90 days & Zone Charges 

of more than 90 days. Physically Impaired Service Programs. B: 
Volumenerrn Discount Plans 

6. I .8 Directory Assistance. 0pera:or Services. & Miscellaneous 
services which do not fall within any of the preceding categories 

6.2 Customer Transfer Charge (CTC) 
6.2. I CTC for POTS Service 

t Residence First Line I Mechanizedr 
Reridence Each Additional Line (Mechanized I 

Business First Line (Mechanized) 
Business Each Additional Line (Mechanized) 

I Residence First Line (Manual) 
Residence Each Additional Line (Manual) 
Business First Line (Manual) 

I Business Each Additional Line (blanual ) 

7.0 Interconnection 
7.1 Entrance Facilities 

7 1  1 DSI 
I 7.1.2 DS3 

2 
F 7.2 Direct Trunked Transport 

7.1.1 DSO 
L 

DSO Over 0 to 8 Miles 
DSO Over 8 to 25 Miles 
DSO Over 25 to 50 Miles 
DSO Over 50 Miles 

7.2.2 DSl 
DSI Over 0 to 8 Miles 
DSI Over 8 to 25 Miles 
nQ 1 nlrer 25 to 50 Miles 
~ 3 1  UVCI 50 Miles t 

I 1 

1370 
I 

15.7% 

I 
3 I .6To 

2 I .4% 
0% 

Discount 
depends on 

type of service 

I I $13.32 ~~ 

$7.50 
$13.17 
$7.42 

$45.08' ' 
$3 1.19'' 
$50.48"] 

I I 

$37.66 1 $0.68 I 

U S WEST Colorado SGAT with proposed edits 6/16/00 Page 1 



EXHIBIT A - COLORADO RATES* 

111 1 Recurring I Nonrecurring 11 

$256.13 
$156. I3 

7.2.3 DS3 
DS3 Over 0 to 8 Miles 
DS3 Over 8 to ?S Miles 

$18.24 
$19.10 

DS3 Over 25 to 50 Miles 
DS3 Over 50 Miles 

7.3 Multiplexing 
7.?.1 DS I to DSO pcr arri~ripmcrit 

~~ 

7.3.2 

7.4 ITP 

DS3 to DS 1 pel- 'arrangement 

I 7.4.1 DSO ITP ~ .. 

7.4.2 DSI ITP 
7.4.3 DS3 ITP 

7.5 Local Traffic 
7.5.1 End office call termination, per minute of use 
7.5.2 Tandeni Switched Transport 

7.5.2.1 Tandem Switching, per Minute of Use 

I 7.5.2.3 Tandeni Transmission 
0 to 8 Miles 
8 to 25 Miles 
25 to SO Miles 
Over SO Miles 

7.5.2.3 Installation Options 
Installation Charges DSO Interface, First Trunk 

DSO Interface, Each Additional Trunk 

Installation Charges DS 1 Interface. First Trunk 

DS 1 Interface, Each Additional Trunk 

DS3 Interface, First Trunk 

DS3 Interface, Each Additional Trunk 

I Recurring 
I 

Vonrecurring 

$289.36 
$296.24 

$1.69 $283.05 
$32 1.2 1 
$332.86 

Recurring Recurring 
Fixed Per Mile 

--t- 
I 

Vonrecurring 

Refer to 
Colorado 
Switched 

Access Tariff 
Section 

6.8.1 .D.4 
Refer to 

Colorado 
Switched 

Access Tariff 
6.8.1.D.4 
Refer to 

Colorado 
Switched 

Access Tariff 
6.8.1 .D.4 
Refer to 

Colorado 
Switched 

Access Tariff 
6.8.1.D.4 
Refer to 

Colorado 
Switched 

Access Tariff 
6.8.1 .D.4 
Refer to 

Colorado 

U S WEST Colorado SGAT with proposed edits 6/16/00 Page 2 



EXHIBIT A - COLORADO RATES" 

ICB 

I UI ] Recurring Nonrecurring I 

ICB 

7.6 Miscellaneous Charges 
7.6.1 Expedite Charge (LIS Trunks) 

$0.2 1 
$0.28 

7.6.2 Cancellation Charge (LIS Trunks) 

$68.26 
$92.56 

7.6.3 Construction Charges 

~ 

$0.32 
$0.25'" 
$0.39'' 

7.7 IntraLATA Toll Trafic 

7.8 Tramit Trafic 
7.8.1 Local Transit 

~ 

$104.24 
$142.99'1 
$223.99" 

Local Transit Assumed Mileage 
7.8.2 IntraLATA Toll 

$0.50''' 
$0.65"' 

IntraLATA Toll Assumed Mileage 

7.8.3 Jointly Provided Switched Access 

$309.35lr 
$400.07'' 

8.0 Collocation 

8.1 All Collocation 
8.1.1 Quote Preparation Fee 

8.1.2 

8.1.3 

Collocation Entrance Facility. per 2 fibers 

Collocation Entrance Facility - Copper 

8.1.4 Cable Splicing 
Fiber - Per set-uD 
Per fiber spliced 
Per Copper Spliced 

-48 Volt DC Power Usage, per ampere. per month 

-48 Volt DC Power Cable. per foot, per A&B feeder 
20 Amp Feed 
40 A ~ D  Feed 

8.1 .S 

8.1.6 

60 Amp Feed 
100 Amp Feed 

I 200 Amo Feed 
300 Amp Feed 
400 Amp Feed 

Switched 
Access Tariff 

I Recurring 1 Nonrecurring 
I I 

U S WEST's Colorado Switched Access Tariff 
Section 5.1.2 and Nonrecumng Trunk Charges 

found at Section 7.5.2.3 of this Exhibit A 
U S WESTs Colorado Switched Access Tariff 
Section 5.2.3 and Nonrecuning Trunk Charges 

found at Section 7.5.2.3 of this Exhibit A 
ICB I ICB 

U S WESTs Colorado Switched Access Tariff 
I I 

See Tandem Switching and Tandem 
Transnussion Rates Above. 

9 Miles 
U S WEST's Colorado Switched Access Tariff 

9 Miles 

U S WEST's Colorado Switched Access Tariff 

_j 

I I 

$461.52 
$36.89 

$91 2 7  
$16.20 

_. 

$65.63'" 
$13 1.26'" 

U S WEST Colorado SGAT with proposed edits 6/16/00 Page 3 



EXHIBIT A - COLORADO RATES" 

I 1 Recurring I Nonrecurring 1 

U S WEST Colorado SGAT with proposed edits 6/16/00 Page 4 



EXHIBIT A - COLORADO RATES" 

9.2.3 Digital Capable Loops 
9.2.3.1 
9.2.3.2 DSI Capable Loop 
9.2.3.3 Regeneration 

DS 1 
DS3 

Basic Rate ISDN Capable Loop 

9.2.3.4 ?-Wire Extension Technolow 

I HI 1 Recurring 1 Nonrecurring I 

$19.65 N/A 
ICB ICB 

$13.03 $32 1.20 
$85.44 $322.86 
$20 13 

I I 

8.2.5 EouiDnient Bav -recurring. Der shelf ili $1 36 I lii 

8.4 ICDF Collocation 

$743.75 
$ I  .83 $569.97 

DS3 $1.04 $324.05 

9.0 Unbundled Network Elements (UNEs) 
9.1 Interconnection Tie Pairs (ITP) - Per Termination 

DSO ?-wire $283.05 
DSO 4-wire $ I  .69 $283.05 
DS 1 Per each Termnation $8.37 $321.2 1 
DS3 Per each Termination $29 33 $322 86 

9.2.2. Cable UnloadinglBridge Tap Removal 
First Splice Location 
Each Additional Splice Location 

9.2.4 Loop Installation Charges 
9.2.4. I Basic Installation 

U S WEST Colorado SGAT with proposed edits 6/16/00 Page 5 



EXHIBIT A - COLORADO RATES" 

First Loop 
Each Additional Loop 

9.2.5 Coordinated Installation without Cooperative Testing 

Each Additional Analog Loop 
First Loop 

$70.00 
$40.00 

$ 1  00.00"l 
$70.00' I I 

111 Recurring 1 Recurring 1 Nonrecurring 
Fixed 

9.4 Unbundled Dedicated Interoffice Transport (UDIT) I Per Mile 

.s 16.45 $0.09 
$0.09 

DSO Over 0 to 8 Miles 
DSO Over 8 to 25 Miles 
DSO Over 25 to SO Miles s 16.45 $0.09 
DSO Over SO Miles - $0.09 

9.4.1 DSO UDIT 

9.4.6 DSO UDIT Low Side Channelization 

I 

9.4.2 DSI UDIT 
DS I OLer 0 to 8 Miles 
DS 1 Over 8 to 25 Miles 

S37 bh'l' '$0 68"' 
577 6d'l $0 65111 

Recurring Nonrecurring 
$5.96['1 N/A 

_.  

$77 671'' 1 $ 1 .os"] 
$77 hh'" I $0 74"' 

DS 1 Oxer 25 to SO Miles 
DS 1 O\er SO Miles 

9.4.7 Multiplexing 
DS3 to DS 1 
DS 1 to DSO 

1 

9.4.3 DS3 UDIT 
s 14.17"' 

S256.13"' 518.21'1' 
$256.13'" s19.10'1' 

SI 3.96''' 

$1 80.64 $296.24 
$180.24 $289.36 

$33 1.92 
OC-3 Over 0 to 8 Miles S836 42 3217.83 
OC-3 Over 8 to 25 Miles 
OC-3 Over 25 to SO hliles 3805 40  $83.00 
OC-3 Over SO Miles $835.59 $56.94 

$331.92'" 
$1809.95''' $ 1  27.25"' 
$176 1 .OO"' $140. I 7''' 
$2074.83"' $80.4 I ' I '  

$2031.69"' $86.44' I '  

U S WEST Colorado SGAT with proposed edits 6/16/00 Page 6 



EXHIBIT A - COLORADO RATES* 

DS I/DSO Low Side Channelization $2.98 1 $23 1 .47 

9.4.8 Extended Unbundled Dedicated Interoffice Transport 
DSI E-UDIT 
DS3 E-UDIT 
OC-3 E-UDIT 
OC- 12 E-UDIT 

9.5 Shared Transport 
Per Minute of Use $0.0 16890' 'I 

$S7.21"1 W8.36"I 
$280.97'" $448.36' ' I 
$994.90[" $348.36'" 

$1348.89"' $448 36' 

9.6 Unbundled Customer Controlled Rearrangement Element 
(UCCRE) 
9.6.1 DSI Port 
9.6.2 DS3 Port 
9.6.3 Dial Up Access 
9.6.4 Attendant Access 
9.6.5 Virtual Ports 

ICB ICB 
ICB ICB 
ICB ICB 
ICB ICB 
ICB ICB 

9.8 Local Switching 
9.8.1 Analog Line Side Port. First Port $13.91"] $30.00 

9.7 Local Tandem Switching 
9.7.1 
9.7.2 
9.7.3 
9.7.4 Per Minute of Use 

DS 1 Local Message Trunk Port 
Trunk Group - First Trunk 
Message Trunk Group - Each Additional Trunk 

9.8.2 Each Additional Port (ordered concurrently with an $13.91~~' 
unbundled loop) 

I 

$337.96 
378.91 
$8.64 

$0.002007 
I 

111 I I 

9.8.4 Subsequent Order Charge $12.99 

U S WEST Colorado SGAT with proposed edits 6/16/00 Page 7 



EXHIBIT A - COLORADO RATES* 

-~ 
Assistance or Operator Service Routin? Only 

9.9.3 All Other Custom Routing 

I lli 1 Recurring I Nonrecurring 

ICB 

$277.13 

9.8.5 Digital Line Side Port (Supporting BRI ISDN) 
9.8.5.1 Nonrecumng. First Port 
9.8.5.2 Nonrecurring. Each Additional Port 

9.8.6 Digital Trunk Ports 
9.8.6.1 DS 1 Message Trunk Port 

$0.00283 

9.9 Customized Routing 
9.9.1 Development of Custom Line Class Code - 

Directory Assistance or Operator Services 
Routing Only 
Installation Charge. per Switch - Directory 9.9.3 

Addition or Update Processed 
9.12.2.3 Individual Line Record Audit ICB 
9.12.2.4 Account Group Audit ICB 
9.12.2.5 Expedited Request Charge for Manual Updates ICB 

9.12.3 LIDB Query Service. per Query $0.003529‘” 
9.13.4 Fraud Alert Notification, per Alert ICB 

9.13 8XX Database Query Service 
9.13.1 Basic Query, per Query $0.0009492”1 
9.13.2 POTS Translation $0.00000 143”’ 
9.13.3 Call Handling & Destination Feature $0.0000429[” 

U S WEST Colorado SGAT with proposed edits 6/16/00 Page 8 



EXHIBIT A - COLORADO RATES" 

9.14 ICNAM. Per Query 

I 1 Recurring 1 Nonrecurring 11 

ICB'" 1 
9.15 Construction Charges 1CB 

9.16 Miscellaneous Elements 
Additional Engineering - Basic 
Additional Engineering - Overtime 
Additional Labor Installation - Overtime 
Additional Labor Installation - Premium 
Additional Labor Other - Basic 
Additional Labor Other - Overtime 
Additional Labor Other - Prenuuni 

10.0 Ancillary Services l l n  

$3 I .92m 
$4 1 ,201 I T  
$9.08' I' 

$18. 16m 
$27.86m 

$46.72'" 
$37.29"' 

10.1 Interim Number Portability 
10.1.1 Per Assigned NXX 
10.1.2 Coordinated Out of Hours Cut - Non-Sunday/Holiday 

$56.37 
$59.73 per hr. ... 

U S WEST Colorado SGAT with proposed edits 6/16/00 

10.1.3 Coordinated Out of Hours Cut - Sundaykloliday 

10.2 Local Number Portability 
10.2.1 LNP Quenes 

10.3 9111E911 

Page 9 

per person"' 
73.14 per hr. 
per person['] 

See FCC Tmff No. 5 

No charge 



EXHIBIT A - COLORADO RATES* 

10.7.1 Option B - Per Operator Work Second and Computer 
Handled Calls 
Operator Handled. per Operator Work Second 
Machine Handled. per Call 

UI 1 Recurring 1 Nonrecurring 

10.4.1 Pnniary Listing No charge 
10.4.1 Preniiunflrivacy Listings General 

Exchange 
Tmff Rate, 

less wholesale 
discount 

$0.0181 
$0.13 

$10.500 

10.5 Directory Assistance. Facility Based Providers 
Local Directory Assistance. Per Call 
National Directory Assistance, per Call 
Call Branding. Set- Up and Recording 
10.5.3.1 Loading Brand Per  Switch 

10.5.1 
10.5.7- 
10.5.3 

10.7.3 Call Branding. Set-Up & Recording 
10.7.3. I Loading Rrand/Per Switch 

10.5.4. Call Completion Link. per call $0.085"1 I 

$10.500"1 
R1751'1 

10.8 Access to Poles, Ducts, Conduits and Rights of Way 
10.8.1 
10.8.1 

Pole Inquiry Fee. per Mile 
Innerduct Inquiry Fee, per Mile 

$1 14.00'1r 
$17 1 .OO['T 
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EXHIBIT A - COLORADO RATES" 

I Recurring I Nonrecurring 1 

12.0 Operational Support Systems 
12.1 Daily Usage Record File. per Record 
7 

17.0 Bona Fide Request Process 
17. I Processing Fee 

NOTES: 

'I: Unless otherwise indicated. rates shown are those approved by the Conimission in Docket 96A-331T. 

[ I ]  Rates not addressed in Colorado Cost Docket 96A-33 IT. TELRIC based where required. 

[2 ]  ICB Individual Case Basis pricing until cost study completed and approved. 

[3] Rate proposed pending Final Decision of FCC Remand and the Eighth Circuit Court's review of FCC pricing 
rules. 
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EXHIBIT D 

Date General Information Provided by 4&3AkQwest: 
General Agreement Number : 

BAN Number(must be assigned before processing): 

1. PURPOSE. The purpose of this General Information document is to share information and provide 
or deny permission to attach and maintain G&PKw&FCFEC’S facilities (“Facilities”) to 
u S‘.WST p-s. tw. s J 4 ; Pcdzs Owes!: Corporation’s (“Qwest”) Poles, to 
place Facilities on or within d O w ? s t ’ s  Innerdyct (collectively ”Poles/lnnerduct”) and to 
obtain access to ” .Qwest’s private riaht of wav (“ROW“\. to the extent Qwest as 
the r iqht  to Grant such access. This General Information is necessary to determine if 
USWQwest can meet the needs of the Go-P.r.ct.v-tdei@LE~,’s request but does not guarantee that 
physical space or access is currently available. Permission will be granted on a first-first.-come, 
first-serve basis on the terms and conditions set forth in the appropriate agreement pertaining 
to “Poles/lnnerduct”. Quotes are effective for thirty (30) days. 

~. : /.‘$ <; > 

. . 

2. PROCESS. The USWQwest process is designed to provide the G ~ - P r 3 + , ~ ~ d e t C i & ~  the information 
so as to assist Cc: PP &CLE&: and I r c \ n , t n < e S t  to mahe Poles, lnnerduct 
and ROW decisions in a cost-efficient manner. The Process has these distinct steps: 

2.1 lnuuirv Review - Attachment 1 .A (Database Search). The l“,ei-F\~ovk&+~ChEC is requested 
to review this document and return Fww--Attact-imerii 1 .A along with two copies of a map 
and the no n ref u n dab le I nq u i ry P.r(epa-rati-o E-. Fee, ca I c u I ated i ntl7e---a~~s~-n-~----olf-ORe-.Mtcftd-red 
F ~ t - 7 . . - D ~ U . ~ ~ . ~ ~ . - ~ . ~ ~ ~ ~ ~ . . ~ ~ ~ . ~ ? . . ~  .... .... M.kg&.& .... F.o.kj.r:.&.+n De.Ch.f..-~.n-i.ni.m.ul?R-tfor 
~ ~ t e - B e ~ i e t t v , - ~ . ~ . r ~ ~ ~ . - ~ ~ ~ ~ ~ ~ . - ~ ~ e . . . ~ ~ ~  ..... %.tie .... afiqoL;.nt .... of .... 0 ne .... M-~~~rf.r~tJ.. .Seveftty.-8-Re 
. D d ~ . ~ ~ ~ - - - ~ ~ ~ ~ . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ - r . ~ ~ - - ~ ~ ~ ~ 4 ~ . ~ . ~ U . ~ ~ . - . ~ ~ t . ~ ~ ~ . . ~ ? . ~ ~ ~ . t ~ ~ ~ ~ ~  acco r da  n ce 
with Attachment 1 .A hereto. These fees are intended to cover US\M-!.sQwest’s expenses 
associated with performing an internal record (database) review, preparing a cost 
estimate for the required field survey,p&& rcc- - .+‘dti. setting up an account, and 
determining time frames for completion of each task to meet the G Q ~ - F Q ~ W C L E C ’ S  
Request. Please be sure a BAN number is assigned by the Product Manager (call 303- 
896-0789) before sending k~%-Attachrnei?t  1 .A. 
As indicated on &xw+-Atciachrnei% 1.-A, a copy of the signed foi+v;---Attachrs;ient and maps 
of the desired route should be sent to the Product Manager while the fee should be sent 
to the -Qwest CLEC Joint Use Manager with the original signed &-HTF+ 

Attachment l.A. The map should clearly show street names and highways along the 
entire route, and specific locations of entry and exit of the ROW‘duct/pole system. Area 

generally within ten (10) day 
or the applicable federal or state law, rule or regulation that governs this Agreement in 
the state in which lnnerduct attachment is requested. In the case of poles, 43-SWJQwest 
will assign a Field Engineer and provide hidher name and phone number to the 6.e- 
.Bt:~.v./.iderCL.EC. The Field engineer will check the local database and be available for a 
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joint verification with the t&d%wx& . CLEC. This time frame is applicable to the standard 
inquiry of one hundred (100) Poles or fewer, or thirty (30) Utility Hole sections or fewer, 
or two (2)  rniks af linear ROW or less. The Polesllnnerduct Quotation will be valid for 
thirty (30) calendar days from the date of quotation. The Inquiry step results only in the 
location and mapping of U-SWQwest facilities and does not indicate whether space is 
available. The resulting information is provided with Attachment 1 .B. 

f 

SIZE OF VERIFICATION REQUEST 

Less than or equal to 100 poles or 30 manholes or 2 miles of linear 

=than or equal to 200 poles or 60 manholes or 4 miles of linear 
@ 

In the case of ROW. Qwest will prepare and return a ROW information matrix. within ten 
(10) days, which will identify (al the awner of the ROW as refiected in Qwest's records, 
and jb) the nature of each ROW {i.e., easement, license. efc.). The ROW information 
matrix will also indicated whether or not Qwest has a copy of the Easement Aqreement in 
its possessi~13. Qwest makes no representations or warranties reqardinq the accuracy of 
its records. and C24+w&w CkEC acknowledges that. to the extent tha t  real property 
riqhts run with t h e  land. the oriqinal qranting party mav not be the  current owner of t h e  
p 10 p e w .  
If there is no other effective aqreement (;.e.< an interconnection Aqreement) between 
CLEC and Qwest concernins access to Poles, Ducts and ROW, then Attachment 3 must 
be executed by both parties in order to start the lnquirv Review and in order for CLEC to 
obtain access to Poles. Ducts andlor ROW. 

TIME LIMIT (DAYS) 

35 
3 

2.2 2&---Beattest Attachment 1 .B (Verification) & Attachment 4 (Quitclaim Preparation). 
4JjxsAWith respect to Poles and Innerduct, upon review and acceptance of signed 

W Q w e s t  will conduct facilities verification and provide the requested information 
which may or may not include the following:a review of public a n d k i n t e r n a l  W 
Qwest right-of-ways records for restrictionslT identification of additional rights-of-way 
required; a field survey and site investigation of the Innerduct, including the preparation 
of distances and drawings, to determine availability on existing Innerduct; identification 
of any make-ready costs required to be paid by the Gc~-P~.:.o.v.i.ue-rGi_E@, if applicable, prior 
to installing its facilities. In the case of Poles, fstr~~......Aliaci7r7lent 1 .B orders the field 
verification which may be done jointly. j 

Attachment 1 .B and payment of the estimated verification costs by the <* ' WChEC, 

. .  
rl l - !  

Y & j S h d t \ r r n n n W S  p txwi€k+CLE@& --"11. . .  . 7.13. A copy of the signed F~rirt-.Attachn?:ent l .B should be sent 
to the Product Manager while the appropriate fees should be sent to the W 

Qwest-CLEC Joint Use Manager with the original signed Afrachment 1.EL-kwm. 

F%G-W&WCLEG in the form attached hereto as Attachment 4 (the ':Quitclaim"\. In the event 
that the ROW in question was created bv a oub1iciy recorded document and Qwest has a 
copv of such document in its files, a CQDV of the Easement Aqreement. as defined in the 
Quitclaim, will be attached to the Quitclaim and provided to the Ge-.Ptxw@gkGLEC at the 
time of deiiverv a-tk- erCLEC of the Quitclaim. if the ROW was created by a 
document that is not publicly recorded. or if Qwest does not have a copy of the 
Easement Aqreement in its possession, the Quitclaim will not have a copv of the 
Easement Agreement attached. 
Verification/Quitclaim Preparation work shall be completed within the time frames 
desianated in the table below: 



b 

t Less than or equal to 300 poles or 90 manholes or 6 miles of linear 
ROW 

--wm'oT8milesof I i near 
p o w  
Lessthan or equal to 500 Poles or 150 manholes or 10 miles of linear 

__ ROW ~ 

Greater than 500 poles or 150 manholes or 10 miles of linear ROW 

~_ 

-____-___--___ -- 

-_ -____ ___- 

2.3 

65 

- 80 

- 95 
- _______ 
As Neqotiated 
Between U S WEST 
and CLEC 

In the case of ROW, after Qwest has delivered the Quitclaim, the ~ , ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ , ~ , , ~ ~ - ~  will be 
required to obtain the propertv owner's notarized siqnature on the Consent that is a part 
of the Quitclaim. Althouqh Qwest will provide the identitv of the oriqinal qrantor of the 
ROW, as reflected in Qwest's records, the G~-P~ov~k4;iet.ChE&: is responsible for 
determining the current owner of the property and obtaininq the proper siqnature and 
acknowledqement. If Qwest does not have a COPV of the Easement Agreement in its 
records, it is the responsibilitv of the W C L E G  to obtain a copv of the Easement 
Aqreement. After the & o r  W C L E C  has obtained the properlv executed and 
acknowledqed Consent: (a) if the ROW was created bv a publicly recorded document, the 
W w r - C I E C  must record the Quitclaim (with the Consent and the Easement 
Aareement attached) in the real property records of the countv in which the property is  
located; (b) if the ROW was created by a qrant or aqreement that is not publiclv recorded, 
li) Grs-P)rov.tderCI_EC must provide Qwest with a copv of the properlv executed and 
acknowledqed Consent, (ii) upon receipt of such Consent. Qwest will provide the GQ:, 
lylll.._ll_ll_.. Pco.v.i.de.i:CtEC with a copv of the Easement Aqreement with the monetarv terms 
redacted, and (iii) the G~-P+G~&-FCLEC must then record the Quitclaim, toqether with the 
Consent and the Easement Aqreement, in the real property records for the countv in 
which the propertv is located; or (c) i f  the ROW was created bv a non-publiclv recorded 
document. but Qwest does not have a copv of the Easement Aqreement in its 
possession, the Cc-P W C L E C  (i) must obtain a copv of the Easement Aqreement or 
other suitable documentation reasonablv satisfactorv to Qwest to describe the real 
propertv involved and the underlvinq riqhts qivinq rise to the quitclaim. and (ii) must 
record the Quitclaim (with the Consent and the Easement Aqreement or other 
documentation attached) in the real propertv records of the county in which the property 
is located. In anv case, recordation of the properlv completed, executed and 
acknowledqed Quitclaim aives effect to Qwest's quitclaim of access to Qwest's ROW. 

-23---Poles/Duct Order Attachment 2 (Access). 
upan completion of the inquiry and verificatio 

will provide the CLEC a Poles/lnnerduct Order (Attachment 2) 
annual recurring charges, estimated Make-ready costs. Upon receipt of the 

executed Attachment 2 Order form fro and applicable payment 

requested space; Qwest will also the Make-ready work within 30 davs 
followinq payment of the Make-Readv Fees- ' . ~ ~ ~ Q w ~ ~ ~  will notify 
G-Q-Pwv~~wCLEC when PolesAnnerduct are ready for attachment or placement of 
Facilities. A copy of the signed Attachment 2 form should go to the Product Manager 
while the payment should go to the Joint Use Manager along with the original signed 
Attachment 2. 

for the Make-Ready Fees identified, west will assign the ' CFEC'S 
c3mmsnce 

NOTE: Make-ready work performed by Qwest concerns labor only. For Poles it 
involves rearrangement to accommodate the new attachment. For Innerduct, it involves 
placing the standard three innerducts in the conduit to accommodate fiber cable where 
spare conduit exists. Segments without conduit space are considered "blocked". 
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W Q w e s t  will repair or clear damaged facilities, but may not construct new facilities as I 
part of Make-ready work. 

Construction work to place conduit or replace poles may be required where facilities are 
blocked. The Go-PiuvrclerCLEC may contract separately with a USW-approvedQwest- 
approved contractor to complete the construction provided a USWQwest inspector 
inspects the work during and after construction. Construction attaching to or entering 
USW-QwnedQwest-owned structure must conform to USWQwest standards. If other I 
parties benefit from construction, the costs may be divided among the beneficiaries. 
Construction costs are not included in Attachment 2. The GM+sv&erCL€C is not 1 
encouraged to sign the access agreement (Attachment 2) until provisions have been 
made for construction. 

2.4 Provision of W t .  LLW ROW!'Poles/innerduct. Qwest agrees to issue to &+ 
F%.w+c&CLE@ for any lawful telecommunications purpose, a nonexclusive, revocable 
Order authorizing -@LEC to install, maintain, rearrange, transfer, and remove 
at its sole expense its Facilities on Poles/lnnerduct to the extent owned k-w~.ho4~-.-e~-L-itrt 
pa&--or controlled by W.,.USW-Qwest. Qwest provides access to Poles/lnnerduct/R&PW 
in accordance with the applicable federal, state, or local law, rule, or regulation, 
incorporated herein by this reference, and said body of law, which governs this 
Agreement in the state in which Poles/lnnerduct is provided. Any and all rights granted 
to -Ge-Pw&CLEC shall be subject to and subordinate to any future federal, state, 1 
and/or local requirements. Nothing in this General Information shall be construed to 
require or compel W Q w e s t  to construct, install, modify, or place any Poledlnnerduct 
or other facility for use by the €k4%w&w @LEG.  

Verification The costs included in the Poles/lnnerduct P - w M M  x 

- Fee are used to cover the costs incurred by W Q w e s t  in determining if Poles/lnnerduct 
space is available to meet the Go-P-rovi-devCLEC's _____I- request; however, the CG- 
P-~svid.efCLEC must agree and will be responsible for payment of the actual costs 
incurred if such costs exceed the estimate. If the actual costs are less than the estimate, 
an appropriate credit can be provided upon request. If # ~ ~ ~ ~ e ~ ~  denies access....2o..-.tke 

the reasons for denial along with the information upon which such denial is premised 
within 45 days of the initial inquiry. 

Po.ie.s"I.~.~.e.r:dtie.t ._.. Req~e.s.$.; ..-s.s...s~~&-~~ .... t.ke.~.eo.$, &JS!#Qwest s ha I I d 0 so i n writ i ng , spec if y i n g 

Likewise, the fees included in the ROW processinq costs quotation are used to cover the 
costs incurred bv Qwest in searching its databases and preparing t h e  Quitclaim. In the 
event that complications arise with respect to preparinq the Quitclaim or any other 
astsect of g u ~ t c ~ a ~ ~ j n ~  access to Qwest's ROW. the -CLEC aqrees to 
be responsible for pavment of the actual costs incurred if such costs exceed the 
standard fees; actual costs s h d l  include, without limitation, azersonn-sel time, includinq 
attorney f i n ~ e , ~  

' 

3. DISPUTE RESOLUTION 

&%A. Other than those claims over which a federal or state regulatory agency has exclusive I 
jurisdiction, all claims, regardless of legal theory, whenever brought and whether 
between the parties or between one of the parties to this Agreement and the employees, 
agents or affiliated businesses of the other party, shall be resolved by arbitration. A 
single arbitrator engaged in the practice of law and knowledgeable about 
telecommunications law shall conduct the arbitration in accordance with the then current 
rules of the American Arbitration Association (6'AAA') unless otherwise provided herein. 
The arbitrator shall be selected in accordance with AAA procedures from a list of 
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qualified people maintained by AAA. The arbitration shall be conducted in the regional 
AAA office closest to where the claim arose. 

BQ. All expedited procedures prescribed by the AAA shall apply. The arbitrator’s decision I 
shall be final and binding and judgment may be entered in any court having jurisdiction 
thereof. 

C u .  Other than the determination of those claims over which a regulatory agency has I 
exclusive jurisdiction, federal law (including the provisions of the Federal Arbitration Act, 
9 U.S.C. Sections 1-16) shall govern and control with respect to any issue relating to the 
validity of this Agreement to arbitrate and the arbitrability of the claims. 

=A. If any party files a judicial or administrative action asserting claims subject to arbitration, I 
and another party successfully stays such action and/or compels arbitration of such 
claims, the party filing the action shall pay the other party’s costs and expenses incurred 
in seeking such stay or compelling arbitration, including reasonable attorney’s fees. 
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1 

1 

Signature 

AlTACHMENT 1. A 

I Signature 

General Agreement No. 
BAN Number (must be assigned before processing): 

Poles/lnnerduct/ROW Inquiry Preparation Fee I 
Date Submitted: Date Replied to Co-Prov+be~-c)Xg_C: I 

Go-P rovtderC LEC Nam e: I 
Contact name: 
Address: 
Phone Number: 
e-mail address: 
State or location of inquiry: 

Poles/lnnerduct Permit Database Search Costs Quotation 
(One Mile Minimum) 

costs -- Est. Miles Total 

2. lnnerduct - _ "  inquiry- see attached pricinq chart 

C@+w-wksee attached pricinq chart - 

- 4. Estimated Interval for Completion of Items W f  2 and/or 3: 10 Days 

43-. Add it i o na I req u i rem en t s of 6,s-P.Fo.v.id.ei.C L E@ : 

This Inquiry will result in fa) in the case of Poles and int-rerduct, a drawing of the duct or innerduct 
structure fitting the requested route, if available, and a quote of the charges for field verificationl 
and/or (b) in the case of ROW a ROW identification matrix, and auote of the charqes far preparation of, 
and consideration for, the necessarv Quitclaims. In the case of Poles, the name and telephone number 
of the Field Engineer will be provided so that the &c+P-wWCL€C may contact the W Q w e s t  Field 
engineer and discuss attachment plans. If a field verification of the poles is required, Attachment l . B  
must be completed and the appropriate charges paid. lnnerduct verification is always needed. 

By signing below and providing payment of the Estimated Costs identified above, the f2.e- 
-CLEC desires W Q w e s t  to proceed with the processing of its database/records search and 
acknowledges receipt of this General Information, including the General Terms and Conditions under 
which W Q w e s t  offers such Poles/lnnerduct. 
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I 

I I JOHN CARVETH 

@ 

Name Typed or Printed 

Title Title 

Date Date 

Name Typed or Printed 
PRODUCT MANAGER 

This signed form (original) should be sent with a check for the Inquiry amount ($114 per mile or $171 
per mile) to: 

Pam Fisher, U S WESTQwest CLEC Joint Use, 6912 S Quentin, Suite 101, Englewood, CO I 
801 12 

303-792-6990 

A copy of this form should be sent with two acceptably-detailed maps showing the requested route to: 

John Carveth, ~ w ~ s ~  Structure Product Manager, Suite 2330, 1801 California, Denver, I 
CO 80202 303-896-0789 
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AlTACHMENT 1 .B 

@ 

General Agreement No. 
BAN Number: 

Polesnnnerduct VerificatiodROW Quitclaim Preparation Costs Quotation 

Signature Signature 

Name Typed or Printed 

Title Title 

JOHN CARVETH 
Name Typed or Printed 
PRODUCTMANAGER 

Date Nonrefundable Received: Date Replied to 6-o-Prov.raerGLJG: 

*"NOTE: THfS ATTACHMENT WILL BE COMPLETED BY W Q W E S T  AND SENT TO THE W- 
PWWtDERCLEC FOR SIGNATURE AFTER THE DATABASE INQUIRY IS COMPLETE.^+ 

Estimated Costs - 

Charge 
Number Total 

Estimated Interval for Completion of Items 7-w--2-:= 
Working Days 

5. Add it io nal req u i re me nt s of Go- P1 ovrdei@LEG : 

Comments: 

By signing below and providing payment of the Total Estimated Costs identified above, the 6.a- 
F%GsA&xCLEC desires W Q w e s t  to proceed with the processing of its field survey/preparation of 
Quitclaims. and acknowledges receipt of this General Information, including the General Terms and 
Conditions under which W sffers w!: P V .  T - C e Q w e s t  offers such 
~ ~ ~ ~ ~ ~ l ~ s / ~ ~ ~ ~ r ~ u ~ ~ ~  The ' . ClEC acknowledges the above costs are estimates only and 
Gs-P+w.idwCLEC may be financially responsible for final actual costs which exceed this estimate, or 
receive credit if requested. 
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1 

Date 

A copy of this form signed form should be sent to: 

0 John Carveth, I t Q w e s t  Structure Product Manager, Suite 2330, 1801 California, Denver, I 
CO 80202 

Date 

The original signed form should be sent with a check for the verification amount to: 

Pam Fisher, 4JSWFSTQwest CLEC Joint Use, 6912 S Quentin, Suite 101, Englewood, CO 
801 12 
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1. SCHEDULE A-PRICING CHART 

IN 0 IT iIt1'. \.'E K I FI C A T I O  N, L?4;i LTHOKIXED :1 TTA CFIRIENT RATES I31- ST,4 TE 

ordered rates bc the !,me commission. 
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1 

I 

Total Annual Recurring Charges 

ATTACHMENT 2 

$ 

Polesltnnerduct Order General Agreement No 
BAN Number: 

"*NOTE: THIS FORM WILL BE COMPLETED BY W Q W E S T  AND SENT TO W-P-P;OWDE*CLEC FOR 
SI G N ATU RE'" 

I 

Make-ready Work required: Yes ( 1 No ( 1 
Received : 

Date 

If Yes is checked, estimated Make-ready costs: $ 
Note: Make-Ready charges do not include construction work to enhance infrastructure 

The following Attachments are hereby incorporated by reference into this Order: 

1. 
2. 
3. 

Term - Effective Date - 
Summary of Field Results (including Make-Ready work if required). 
When placing fiber, Co-F)revrderCJ..-. must: 
a. provide U W Q w e s t  representative, a final design showing splice, racking and slack 
locations in U W Q v J e s t  utility holes. 
b. tag all equipment located in/on W Q w e s t ' s  facilities from beginning of the route to 
the end, and at the entrance and exit of each utility hole with the following information: 

Contract, (3) Number of Fibers in the Innerduct and Color of Occupied Innerduct. 
(1) - CLEC's Name and Contact Number, (2) Contract Number and Date of I 

Annual Recurring Charges for this Permit: 
Total Annual 

Annual Charge 

2. &%+Innerduct Occcipancv, Per- w i Foot I 

For Poles, quantity is based on the number of vertical feet used (One cable attachment = one foot). If 
you choose not to place an order at this time, these Poles/lnnerduct will be assigned on a first come- 
first served basis. 

Additional Comments: THE ESTIMATED COSTS ARE FOR THE INSTALLATION OF INNERDUCT OR 
REARRANGEMENT PER THE WORK SHEETS. THE ANNUAL RECURRING CHARGE FOR YEAR 2000 
HASBEENPRORATEDTO ( /DAY * DAYS). PLEASE PROVIDE PAYMENT FOR THE 

ORDER 
MAKE-READY COSTS AND THE PRORATED 2000 RECURRING FEE ALONG WITH THIS SIGNED 

?y signing below and providing payment of the Make-ready costs and the first year's prorated Annual 
,ecurring Charge (or, if CLEC requests Semiannual billins, then the first half-vear's prorated 

Semiannual Recurrina Charqe), the .Gb-Rxw*CLEC desires W Q w e s t  to proceed with the Make- 
ready Work identified herein and acknowledges receipt of the General Terms and Conditions under 

e 
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which W Q w e s t  offers such PolesAnnerduct. By signing this document you are 
speeaqreeinq to the access described herein. 

Signature 

Return this signed form and check to: Pam Fisher. Qwest CLEC Joint Use, Suite 101, 
@ 91 2 S. Quentin, Englewood, CO 801 12 

I Signature 

Send a copy to: John Carveth, Structure Product Manager, Suite 2330,1801 California, Denver, CO 
80202 

Name Typed or Printed 

m a w e s t  Field Engineer: 

Name Typed or Printed 
PRODUCTMANAGER 

Phone Number: 

Title 

Date 

Title 

Date 
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AlTACHMENT 3 

General Agreement No. 

U S-WEST POLE-ANDQWEST RIGHT OF WAY ACCESS, POLE AlTACHMENT AND/OR INNERDUCT 
OCCUPANCY 

I 
GENERAL TERMS AND CONDITIONS 

(‘‘C&+$-b.g&d.p~c LEG”) and u...S...w.EsT This is an Agreement between 1111 ....__..__I 

Qwest Corporation (“Qwest”), for one or more Orders for the &- 
-F%xw&wCLE@ to obtain access to Qwest‘s Riqht-of-Way (“ROW”) and/or to install/attach and maintain 
their communications facilities (“Facilities”) to LSVVLsQwest’s Poles and/or placement of Facilities on or 
w it h i n &JSVW-sQ we s t ‘ s I n ne r d u c t ( co I I e c t i ve I y “Po I es/l n ne r d u c t ”) des c r i bed i n the G e ne ra I I n f o r m a t i o n 
and .CLEC Map, which are incorporated herein by this reference (singularly “Order” or 
collectively, “Orders”). If there is no other effective aqreement an Interconnection Aureernent) 
between CLEC and Qwest concernina access to Poles. Ducts and ROW. then this 
A ~ r e e ~ e n t ~ A ~ ~ ~ ~ ~ m e n ~  3 must be executed bv both oarties in order to start t h e  lnquiry Review and in 
order for CLEG to obtain access to Poles. Ducts and/or ROW. 

1. SCOPE. 

1.1 

1.2 

1.3 

Subject to the provisions of this Agreement, Qwest agrees to issue to 42~- 
PRXWA-WCLEC for any lawful telecommunications purpose, mane or more nonexclusive, 
revocable Orders authorizing , CLEC to attach, maintain, rearrange, transfer, 
and remove at its sole expense its Facilities on Poles/lnnerduct owned 
pa&or. con‘irolied by USW-,Qwest. andior (bi  access to Qwest‘s RQW to the extent that (i) 
such ROW exists. and rii) Qwes‘l has the rjqht to qrant access to the .Cs-P~~.h~-i-de.r@l_EC. 
Any and all rights granted to G~-~P.FGY.~&-FCLEC shall be subject to and subordinate to 
any future local, state and/or federal ~eq-uiwment~; 
requirements. and in the case of ROW. to the oriqinal document qrantinq the ROW to 

Qwest or its predecessors. 

Except as expressly provided herein, nothing in this Agreement shall be construed to 
require or compel W Q w e s t  to construct, install, modify, or place any Poles/lnnerduct 
or other facility for use by 6,?-Prnl,rrtor ’ CLEC or to obtain any ROW for Ge- 
$%XWE@+CLEC’S use. 

Qwest agrees to provide access to RBVV/Poles/lnnerduct in accordance with the I 
applicable local, state or federal law, rule, or regulation, incorporated herein by this 
reference, which governs this Agreement in the state in which Poles/lnnerduct is 
provided. 

2. TERM. Any Order issued under this Agreement for Pole attachments or Innerduct occupancv 
shall continue in effect for the term specified in the Order. Ariv access to ROW shall be non- 
exclusive and perpetual. subject to the terms and conditions of the Quitclaim (as hereinafter 
defined) and the oriainal instrument granting the ROW to Qwest. This Agreement shall continue 
during such time CLEC is providing Poles/lnnerduct attachments under any Order 
to this Agreement. 

TERMINATION WITHOUT CAUSE. 

3.1 Ge- ‘ CLECTo the extent permitted bv law. either partv may terminate this I 
Agreement (which will have the effect of terminating all Orders hereunder), or any 
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3.2. 

3.3 

3.4 

3.5 

4. 

5. 

individual Order(s) hereunder, without cause, by providing notice of such termination in 
writing and by certified Mail to GA&the other party. The written notice for termination 
without cause shall be dated as of the day it is mailed and shall be effective no sooner 
than one hundred twenty (120) calendar days from the date of such notice. 

Termination of this Agreement or any Order hereunder does not release either party from 
any liability under this Agreement that may have accrued or that arises out of any claim 
that may have been accruing at the time of termination, including indemnity, warranties, 
and confidential information. 

If I Q w e s t  terminates this Agreement for Cause, or if €~-P?‘.OV-IC~~LCFEC terminates 
this Agreement without Cause, W C L E C  shall pay termination charges equal to 
the amount of fees and charges remaining on the terminated Order(s) and shall remove 
its Facilities from the Poles/lnnerduct within sixty (60) days, or cause W Q w e s t  to 
remove its Facilities from the PolesAnnerduct at -‘ CLEC’s expense; provided, 
however, that -&@LE@ shall be liable for and pay all fees and charges provided 
for in this Agreement to #SVVQwest until Co-ProviderCLEC’s Facilities are physically 
removed. Notwithstanding anything herein to the contrary, upon the termination of this 
Agreement for any reason whatsoever, all Orders hereunder shall simultaneously 
terminate. 

If this Agreement or any Order is terminated for reasons other than Cause, then C b -  
% w W @ L E G  shall remove its Facilities from Poleshnerduct within one hundred and 

-GLEC shalt be liable for and pay all fees and charges provided for 
in this Agreement to W Q w e s t  until W r s  W C L E C ’ s  Facilities are physically 
removed. 

eighty (180) days from the date of termination; provided, however, that Cc P Klv-khFCLEC 

~ ~ ~ ~ ~ e ~ t  may abandon or sell any PolesAnnerduct at any time by giving written notice 
to the Ca-ProvideiCLEC. --Upon abandonment of Poles/lnnerduct, and with the 
concurrence of the other %;.o-Prov+derCLEC(s), if necessary, @+Prov+berC=CEC shall, 
within sixty (60) days of such notice, either apply for usage with the new owner or 
purchase the PolesAnnerduct from #SW,Qwest or remove its Facilities therefrom. 
Failure to remove its Facilities within sixty (60) days shall be deemed an election to 
purchase the Poles/lnnerduct at the current market value. 

CHARGES AND BILLING. 

4.1. C:: P W C L E C  agrees to pay W Q w e s t  Poles/lnnerduct usage fees (“Fees”) as 
specified in the Order. Fees will be computed in compliance with applicable local, state 
and Federal law, regulations and guidelines. Such Fees will be assessed, in advance on 
an annual basis. Annual Fees will be assessed as of January 1st of each year. Fees are 
not refundable except as expressly provided herein. 6.s-P~~v+dsrCtEC shall pay all 
applicable Fees and charges specified herein within thirty (30) days from receipt of 
invoice. Any outstanding invoice will be subject to applicable finance charges. 

4.2. Qwest has the right to revise Fees, at its sole discretion, upon written notice to 
W-rCLEC within at least sixty (60) days prior to the end of any annual billing period. 

INSURANCE. The 
following insurance during the life of the Contract: 

CLEC shall obtain and maintain at its own cost and expense the 

5.1. Workers’ Compensation and/or Longshoremen’s and Harbor Workers Compensation 
insurance with (1) statutory limits of coverage for all employees as required by statute; 
and (2) although not required by statute, coverage for any employee on the job site; and 
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5.2 

5.3 

5.4 

5.5 

5.6 

(3) Stop Gap liability or employer’s liability insurance with a limit of One Hundred 
Thousand Dollars ($1 00,000.00) for each accident. 

General liability insurance providing coverage for underground hazard coverage 
(commonly referred to as “U” coverage), products/completed operations, premises 
operations, independent contractor’s protection (required if contractor subcontracts the 
work), broad form property damage and contractual liability with respect to liability 
assumed by the Ca-F’rovtdetCLEC hereunder. This insurance shall also include: 
(1) explosion hazard coverage (commonly referred to as “X” coverage) if the work 
involves blasting and (2) collapse hazard coverage (commonly referred to as “C” 
coverage) if the work may cause structural damage due to excavation, burrowing, 
tunneling, caisson work, or under-pinning. The limits of liability for this coverage shall 
be not less than One Million Dollars ($1,000,000.00) per occurrence combined single limit 
for bodily injury or property damage. These limits of liability can be obtained through 
any combination of primary and excess or umbrella liability insurance. 

Comprehensive automobile liability insurance covering the use and maintenance of 
owned, non-owned and hired vehicles. The limits of liability for this coverage shall be 
not less than One Million Dollars ($1,000,000.00) per occurrence combined single limit for 
bodily injury or property damage. These limits of liability can be obtained through any 
combination of primary and excess or umbrella liability insurance. 

W Q w e s t  may require the C&P~V-K&CC’LE(= from time-to-time during the life of the 
Contract to obtain additional insurance with coverage or limits in addition to those 
described above. However, the additional premium costs of any such additional 

Qwest, and the €k-Pw+&GtEC shall arrange to have such costs billed separately and 
directly to W Q w e s t  by the insuring carrier(s). W Q u z . c s t  shall be authorized by the 
&-P~evtde+CLE@ to confer directly with the agent(s) of the insuring carrier(s) 
concerning the extent and limits of the Co-Protiadeis&E-c’s insurance coverage in order 
to assure the sufficiency thereof for purposes of the work performable under the 
Contract and to assure that such coverage as a hole with respect to the work 
performable are coordinated from the standpoint of adequate coverage at the least total 
premium costs. 

insurance required by W Q w e s t  shall be borne by GSkY-aM ti.,= C c - f ) W  CLEG 

The insuring carrier(s) and the form of the insurance policies shall be subject to approval 
by #SA%IC\RIwest. The €AA+www CLEC shall forward to W V . Q w e s f  certificates of such 
insurance issued by the insuring carrier(s). The insuring carrier(s) may use the ACORD 
form, which is the Insurance Industries certificate of insurance form. The insurance 
certificates shall provide that: (1) W Q w e s t  is named as an additional insured; (2) thirty 
(30) calendar days prior written notice of cancellation of, or material change or 
exclusions in, the policy to which the certificates relate shall be given to USWLQwest: (3) 
certification that underground hazard overage (commonly referred to as “U” coverage) is 
part of the coverage; and (4) the words “pertains to all operations and projects performed 
on behalf of the certificate holder” are included in the description portion of the 
certificate. The bP+v*CLE&: shall not commence work hereunder until the 
obligations of the C+&%xw&wCFEC with respect to insurance have been fulfilled. The 
fulfillment of such obligations shall not relieve the Go-P+.ovrdesCLEC of any liability 
hereunder or in any way modify the W C L E C ’ s  obligations to indemnify 
I Q w e s t .  

Whenever any work is performed requiring the excavation of soil or use of heavy 
machinery within fifty (50) feet of railroad tracks or upon railroad right-of-way, a Railroad 
Protective Liability Insurance policy will be required. Such policy shall be issued in the 
name of the Railroad with standard limits of Two Million Dollars ($2,000,000.00) per 
occurrence combined single limit for bodily injury, property damage or physical damage 
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to property with an aggregate limit of Six Million Dollars ($6,000,000.00). In addition, said 
policy shall name W Q w e s t  and the €kG%+w& ‘ CLEC/Sub- ‘ ,CLEC on the I 
declarations page with respect to its interest in these specific job. Said insurance policy 
shall be in form and substance satisfactory both to the W Q w e s t  and the Railroad and I 
shall be delivered to and approved by both parties prior to the entry upon or use of the 
Railroad Property. 

5.7 Whenever any work must be performed in the Colorado State Highway right-of-way, 
policies and certificates of insurance shall also name the State of Colorado as an 
additional insured. Like coverage shall be furnished by or on behalf of any 
subcontractor. Copies of said certificates must be available on site during the 
performance of the work. 

CONSTRUCTION AND MAINTENANCE OF FACILITIES. 

6.1 W Q w e s t  retains the right, in its sole judgment, to determine the availability of space 
on Poles/lnnerduct. When mmflficatiom- to a U m w e s T  spare conduit include the 
placement of innerduct, USWQwest retains the right to install the number of innerducts 
required to occupy the conduit structure to its full capacity. In the event USWQwest 
determines that rearrangement of the existing facilities on Poles/lnnerduct is required 
before C o - P i o v ~ & ~ g ~ E 3 ? s  Facilities can be accommodated, the cost of such 
modification will be included in the Cc+P~adrdev@LEC’s nonrecurring charges for the 
associated Poles/lnnerduct Order. 

6.2 Cc P r W C L E C  ------.- shall be soiel~ responsible for obtaining the necessary underlying I 
legal authority to occupy Poles/lnnerduct on governmental, federal, Native American, and 
private rights of way, as applicable, and Qwest does not warrant or represent that 
providing C&+PwAwG:FEi= with access to the Poles/lnnerduct in any way constitutes 
such legal right. -The Go-Pro-i++,sde~@i_EC shall obtain any necessary permits, licenses, 
bonds, or other legal authority and permission, at the C&-ProvAwCIEC’s sole expense, 
in order to perform its obligations under this Agreement. The Gcj--PrwiereC&_E@ shall 
contact all owners of public and private rights-of-way, as necessary, to obtain written 
permission required to perform the work prior to entering the property or starting any 
work thereon and shall provide W Q v i f e s t  with written documentation of such legal 
authority prior to placement of its facilities on or in the PoIesAnnerduct. The & 
Bev-GLEC shall comply with all conditions of rights-of-way and Orders. 

6.3 Cc P r b ~ - C t E C ’ s  Facilities shall be placed and maintained in accordance with the I 
requirements and specifications of the current applicable standards of Bellcore Manual 
of Construction Standards, the National Electrical Code, the National Electrical Safety 
Code, and the rules and regulations of the Occupational Safety and Health Act, all of 
which are incorporated herein by reference, and any governing authority having 
jurisdiction of the subject matter of this Agreement. Where a difference in specifications 
exists, the more stringent shall apply. Failure to maintain Facilities in accordance with 
the above requirements shall be Cause as referenced in Section 3 to this Agreement for 
termination of the Order in question. Termination of more than two (2) Orders in any 
twelve-month period pursuant to the foregoing sentence shall be Cause as referenced in 
Section 3 for termination of this Agreement. 44SAWsQwest’s procedures governing its 
standard maintenance practices shall be made available upon request for public 
inspection at the appropriate W Q w e s t  premises. - GLEC’s procedures 
governing its standards maintenance practices for Facilities shall be made available to 
W Q w e s t  upon written request. ’ CkEC shall within thirty (30) days comply 
and provide the requested information to W Q w e s t  to bring their facilities into 
compliance with these terms and conditions. 
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6.4. In the event of any service outage affecting both W Q w e s t  and Co P FCW~#WCLEC, I 
repairs shall be effectuated on a priority basis as established by local, state or federal 
requirements, or where such requirement do not exists, repairs shall be made in the 
following order: electrical, telephone (local), telephone (long distance), and cable 
television, or as mutually agreed to by the users of the effected Poleshnerduct. 

6.5 In the event of an infrastructure outage, the 6.c;-P.~e.i:-td-e!:e~~-~ should contact their 
Net w o r k Maintenance Cent e ra4 

1.-80032.3-788-4-at 1-800-223-7881 or the C~?--P~:c*v. id-e-r~~-~.~ may contact their 
Account Manager at the Interconnect Service Center. 

M 0 DI F I C AT1 0 N TO EX I STI N G POL ESA N N E R DUCT . 

7.1. If CLEC requests W Q w e s t  to replace or modify existing PolesAnnerduct to 
increase its strength or capacity for the benefit of the CA&&w&+ ’ .,-CLEG and W Q w e s t  

GLEC 
shall pay W Q w e s t  the total replacement cost, 44SVWsOwest‘s cost to transfer its 
attachments, as necessary, and the cost for removal (including destruction fees) of any 
replaced Poles/lnnerduct, if such is necessary. Ownership of new PolesAnnerduct shall 
vest in USWQwest. To the extent that a modification is incurred for the benefit of 
multiple parties, Ga-F?rovrdeie;LE&: shall pay a proportionate share of the total cost as 
outlined above, based on the ratio of the amount of new space occupied by the Facilities 
to the total amount of space occupied by all parties joining the modification. 
Modifications that occur in order to bring PolesAnnerduct into compliance with 
applicable safety or other requirements shall be deemed to be for the benefit of the 
multiple parties and Cc-Prc WCFEC shall be responsible for its pro rata share of the 
modification cost. Except as set forth herein, W C L E C  shall have no obligation 
to pay any of the cost of replacement or modification of Poles/lnnerduct requested solely 
by third parties. 

- 

determines in its sole discretion to provide the requested capacity, the .+ ____ 

7.2 Written notification of modification initiated by or on behalf of USWQwest shall be 
provided to Co-Pm~tdeiCLE@ at least sixty (60) days prior to beginning modifications if 
such modifications are not the result of an emergency situation. Such notification shall 
include a brief description of the nature and scope of the modification. If Go- 
P w & G L € C  does not rearrange its facilitates within sixty (60) days after receipt of 
written notice from W Q w e s t  requesting such rearrangement, W Q b v e s t  may perform 
or cause to have performed such rearrangement and Ge-Puavt$eiCLEC shall pay for cost 
thereof. No such notice shall be required in emergency situations or for routine 
maintenance of Po les/l n nerd u c t . 

INSPECTION OF FACILITIES. W Q w e s t  reserves the right to make final construction, 
subsequent and periodic inspections of GQ-P-KH WHCLEC’S facilities occupying the 
PolesAnnerduct system. Go-P~oviderCLEC shall reimburse U-SWQwest for the cost of such 
inspections except as specified in Section 8 hereof. 

8.1. Ca-Pro~rder~&X-~~ shall provide written notice to USW.Qwest, at least fifteen (15) days in 
advance, of the locations where @-P-w&TCLEC’S plant is to be constructed. 

8.2. T h e w  ‘ CbEC shall forward Exhibit A, entitled “Pulling In Report” attached hereto 
and incorporated herein by this reference, to . Q~ves t  within five (5)  business days of 
the date(s) of the occupancy. 

W Q w e s t  shall provide written notification to Ck&%+&s I ‘  .CLE@ within seven (7) days of 1 
the date of completion of a final construction inspection. 

8.3. 
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8.4. Where final construction inspection by W Q w e s t  has been completed, 6e- 
F%ewkksf;kEC shall be obligated to correct non-complying conditions within thirty (30) 
days of receiving written notice from 4A34kQvdest. In the event the corrections are not 
completed within the thirty (30)-day period, occupancy authorization for the 
Poles/lnnerduct system where non-complying conditions remain uncorrected shall 
term i na t e i m me d i a t e I y , regard I e s s of whet h e r Go-Pcov.i.derC k E C has e ne rg ized the 
facilities occupying said PolesAnnerduct system, unless USW.Qwest has provided 6.0- 
P.~:aii.ideuG,L€~C a written extension to comply. CB-.F-FOV~~WC&.~~, shall remove its facilities 
from said Polesllnnerduct in accordance with the provisions set forth in Section 10 of 
this Agreement. No further occupancy authorization shall be issued to Ge-P%vAwCLEC 
u n t i I s u c h no n-co m p I y i n g con d it i o n s a re co r r ect ed o r u n t i I C-o-P+~v~.id-euP, L EC’s f ac i I it ies 
are removed from the Pole/Conduit system where such non-complying conditions exist. 
If agreed to in writing, by both parties, W Q w e s t  shall perform such corrections and 
W C L E C  shall pay W Q w e s t  the cost of performing such work. Subsequent 
inspections to determine if appropriate corrective action has been taken my be made by 
#SY&Qwest. I 

8.5. Once the Ca-Proti.ide-r CLECs facilities occupy USWQwest Poles/lnnerduct system and 
Exhibit A has been received by LISW,--UWQLvest. Qwest may perform periodic 
inspections. The cost of such inspections shall be borne by USW;Q\nlest. unless the 
inspection reveals any violations, hazards, or conditions indicating that Co- 
P-wvic&?+CLEC has failed to comply with the provisions set forth in this Agreement, in 
which case the b R w & % = L E C  shall reimburse W Q v t i e s t  for full costs of inspection, 
and re-inspection to determine compliance as required. A CLEC 
representative may accompany W Q w e s t  on field inspections scheduled specifically 
for the purpose of inspecting , CLEC’s Facilities; however, Cs P WPLXkCLEC’S 
costs associated with its participation in such inspections shall be borne by Ge- 
4&xY&k+CLEC. Qwest shall have no obligation to notify - ‘ CLEC, and- 
PaovsaerCLE@ shall have no right to attend, any routine field inspections. 

The costs of inspections made during construction and/or the final construction survey 
and subsequent inspection shall be billed to the Co-Proviaei&4JZG within thirty (30) days I 
upon completion of the inspection. 

’ 

8.6. 

8.7. Final construction, subsequent and periodic inspections or the failure to make such 
inspections, shall not impose any liability of any kind upon Qwest. and shall not 
relieve C f l r s  x-GwCLEC of any responsibilities, obligations, or liability arising under 
this Agreement. 

9. UNAUTHORIZED FAClLlTlTES 

9.1 If any facilities are found attached to Poles/lnnerduct for which no Order is in effect, 
USW, without prejudice to any other rights or remedies under this Agreement, shall 
assess an unauthorized attachment administrative fee of Two Hundred Dollars ($200.00) 
per attachment per Pole or innerduct run between manholes, and require the Go- 
PtaviderCLEG to submit in writing, within ten (10) day after receipt of written notification 
from USW of the unauthorized occupancy, a Poles/lnnerduct application. If such 
application is not received by USW within the specified time period, the GQ- 
&%xw&wChEC will be required to remove its unauthorized facility within ten (10) days of 
the final date for submitting the required application, USW may remove the Ge- 
&%xw+dwf;LEC’s facilities without liability, and the cost of such removal shall be borne by 
the -CLEC. 

For the purpose of determining the applicable charge, the unauthorized Poles/lnnerduct 
occupancy shall be treated as having existed for a period of five (5) years prior to its 
discovery, and the charges, as specified in Section 4, shall be due and payable forthwith 

I 

@ 9.2 
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whether or not Ch_L3rn\,lrlnr ~ CLEC is ordered to continue the occupancy of the I 
Po I es/l n nerd u c t system . 

9.3. No act or failure to act by W Q w e s t  with regard to an unauthorized occupancy shall be I 
deemed to constitute the authorization of the occupancy; any authorization that may be 
granted subsequently shall not operate retroactively or constitute a waiver by WS.WQwest I 
of any of its rights of privileges under this Agreement or otherwise. 

REMOVAL OF FACILITIES. Should USW,Qwest. under the provisions of this Agreement, 
remove GM+@v&rChEC’s Facilities from the Poles/lnnerduct covered by any Order (or 
otherwise), W Q w e s t  will deliver the Facilities removed upon payment by Co-P4wwd-@rCLEG_ of 
the cost of removal, storage and delivery, and all other amounts due W Q w e s t  If payment is 
not received by W Q w e s t  within thirty (30) days, ‘ CLEC will be deemed to have 
abandoned such facilities, and W Q w e s t  may dispose of said facilities as it determines to be 
appropriate. If W Q w e s t  must dispose of said facilities, such action will not relieve 
&xw+&xC=LEC of any other financial responsibility associated with such removal as provided 
herein. If Go-P;cr;ficmerCLEC removes its Facilities from PolesAnnerduct for reasons other than 
repair or maintenance purposes, the Co-ProvicberCLEC shall have no right to replace such 
facilities on the Poles/lnnerduct until such time as all outstanding charges due to W Q w e s t  for 
previous occupancy have been paid in full. Gu-PtovtderCJ.~.. shall submit Exhibit B, entitled 
“Notification of Surrender of Modification of Conduit Occupancy License by Go-PravaderCtEC,” 
or Exhibit C, entitled “Notification of Surrender of Modification of Pole Attachment by 6s- 
P-CLEC,” each as attached hereto, advising W Q w e s t  as to the date on which the 
removal of Facilities from each Poles/lnnerduct has been completed. 

INDEMNIFICATION AND LIMITATION OF LIABILITIES. Gs-Pqav+dekCLE@ shall indemnify and 
hold harmless ~ ~ w @ s ~ ,  its owners, parents, subsidiaries, affiliates, agents, directors, and 
employees against any and all liabilities, claims, judgments, losses, orders, awards, damages, 
costs, fines, penalties, costs of defense, and attorneys’ fees (“Liabilities”) to the extent they 
arise from or in connection with: (1) infringement, or alleged infringement, of any patent rights 
or claims caused, or alleged to have been caused, by the use of any apparatus, appliances, 
equipment, or parts thereof, furnished, installed or utilized by the CQ-P~OV~~WCJ-E~;  (2) actual 
or alleged fault or negligence of the f;o-Provtber~&E~, its officers, employees, agents, 
subcontractors and/or representatives; (3) furnishing, performance, or use of any material 
supplied by W e e r G k K C  under this Contract or any product liability claims relating to any 
material supplied by FCLEC under this Contract; (4) failure of W-CLEC, its 
officers, employees, agents, subcontractors and/or representatives to comply with any term of 
this Contract or any applicable local, state, or federal law or regulation, including but not limited 
to the OSH Act and environmental protection laws; (5)  assertions under workers’ compensation 
or similar employee benefit acts by Ck-P- W C L E C ;  or its employees, agents, subcontractors, I 
or subcontractors’ employees or agents; (6) the acts or omissions (other than the gross 
negligence or willful misconduct) of &W-.Qwesl. its officers, employees, agents, and I 
representatives, except as otherwise provided in paragraphs 11.3 and 11.4 below; and/or, (7) 
any economic damages that may rise, including damages for delay or other related economic 
damages that the W Q v v e s t  or third parties may suffer or allegedly suffer as a result of the 
performance or failure to perform work by the G-Piw&w.CLEG. If both Qwest and the €&+ 
++ciwde~CLEC are sued as a result of or in connection with the performance of work arising out 
of this Contract, the parties hereby agree that the defense of the case (including the costs of the 
defense and attorneys’ fees) shall be the responsibility of the -CLEC, if W Q w e s t  
desires. W Q w e s t  shall give the W C L E C  reasonable written notice of all such 
claims and any suits alleging such claims and shall furnish upon the CLEC’s 

t and at the -CbE@’s expense all information and assistance available to the 
west for such defense. The parties shall employ Article 13, Dispute Resolution, to 

resolve any dispute concerning the proportional fault and liability after the underlying case is 
terminated. 
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IF WORK IS PERFORMED IN THE STATE OF WASHINGTON UNDER THIS GENERAL 
CONTRACT, THE CLEC ACKNOWLEDGES AND AGREES THAT THIS I 
INDEMNIFICATION OBLIGATIONSHALL INCLUDE, BUT IS NOT LIMITED TO, ALL 
CLAIMS AGAINST W Q W E S T  BY AN EMPLOYEE OR FORMER EMPLOYEE OF THE 

IMMUNITY AND LIMITATION ON LIABILITY UNDER ANY INDUSTRIAL INSURANCE 
ACT, OTHER WORKERS’ COMPENSATION ACT, DISABILITY BENEFIT ACT, OR 
OTHER EMPLOYEE BENEFIT ACT OF ANY JURISDICTION WHICH WOULD 
OTHERWISE BE APPLICABLE IN THE CASE OF SUCH A CLAIM. 

6.8-PROVIDERCLEC, AND THE CO-PRQVIDERC& EXPRESSLY WAIVES ALL 

Except as expressly provided herein, NEITHER PARTY SHALL BE LIABLE TO THE 
OTHER FOR ANY INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES 
OF ANY KIND, INCLUDING BUT NOT LIMITED TO, ANY LOSS OF USE, LOSS OF 
BUSINESS OR LOSS OF PROFIT; provided, however, there shall be no limitation on a 
party’s liability to the other for any fines or penalties imposed on the other party by 
any court of competent jurisdiction or federal, state or local administrative agency 
resulting from the failure of the party to comply with any term or condition of this 
Contract or any valid and applicable law, rule or regulation. 

FOR ANY WORK PERFORMED IN ARIZONA, IDAHO, SOUTH DAKOTA, UTAH OR 
WASHINGTON, SECTION 1 l(6) SHALL NOT EXTEND TO THE SOLE NEGLIGENCE OF 
W Q W E S T  BUT SHALL EXTEND TO THE NEGLIGENCE OF W Q W E S T  WHEN 
CONCURRENT WITH THAT OF THE W W N E # C E E C .  

FOR ANY WORK PERFORMED IN THE STATES OF MINNESOTA, NEBRASKA, NEW 
MEXICO, OR OREGON, ARTICLE 1 1  SHALL NOT APPLY, EXCEPT THAT SECTION 1 1  
SHALL APPLY FOR WORK PERFORMED IN MINNESOTA FOR MAINTENANCE OR 
REPAIR OF MACHINERY, EQUIPMENT, OR OTHER SUCH DEVICES, USED AS PART 
OF A MANUFACTURING, COVERING, OR OTHER PRODUCTION PROCESS 
INDULGING ELECTRIC, GAS, STEAM, AND TELEPHONE UTILITY EQUIPMENT USED 
FOR PRODUCTION, TRANSMISSION, OR DISTRIBUTION PURPOSES. 

12. FORCE MAJEURE I 
12.1 The G&-PwWcCBEC shall be excused from its performance as to any Order if 

prevented by acts or events beyond the G&-W-e+ : * &+X2.EC1s reasonable control including 
extreme weather conditions, strikes, fires, embargoes, actions of civil or military law 
enforcement authorities, acts of God, or acts of legislative, judicial, executive, or 
ad mi nist rat ive authorities. 

12.2 If such contingency occurs, ~~~~~~~ may elect: I 
12.2.1 To terminate this Agreement as to the Order in question; or 

12.2.2 To terminate already-assigned specific work assignment(s) the CQ-P~OIZJI~M$X.EC I 
is unable to perform, or any part thereof, and to assign new specific work 
assignments to other parties for the duration of the cause of the delay; or 

12.2.3 To suspend already-assigned specific work assignment(s) the CLEG I 
is unable to perform, or any part thereof, for the duration of the cause of the delay; 
and to assign new specific work assignments to other parties for the duration of 
the cause of the delay. 

e 12.3 W . Q w e s t  shall be deemed to have elected Section 12.2.3 above unless written notice of 
termination is given by W Q w e s t  after the contingency occurs. With respect to 
W Q w e s t ’ s  election of Section 12.2.3 above: 
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13. 

14. 

12.3.1 W Q w e s t  shall give the CLEC written notice of the work to be I 
performed by such other party prior to its performance and shall deduct 
from the W C L E C ’ s  price the cost of the work or services actually I 
performed by such other parties. 

12.3.2 The G o - P r o v t d e r ~ ~ ~ ~ C  shall resume performance, and complete any work 1 
not performed or to be performed by another party, once the delaying 
cause ceases. 

12.3.3 If appropriate, at the 44SW-kQwest’s discretion, the time for completion of 
specific work assignment(s) shall be extended up to the length of time the 
contingency endured. 

12.4, W Q w e s t  shall be excused from its performance if prevented by acts or events beyond 
the &!S4kK2west‘s reasonable control including extreme weather conditions, strikes, 
fires, embargoes, actions of civil or military law enforcement authorities, acts of God, or 
acts of legislative, judicial, executive, or administrative authorities. 

DISPUTE RESOLUTION. 

13.1. 

13.2. 

13.3. 

13.4. 

Other than those claims over which a regulatory agency has exclusive jurisdiction, all 
claims, regardless of legal theory, whenever brought and whether between the parties or 
between one of the parties to this Agreement and the employees, agents or affiliated 
businesses of the other party, shall be resolved by arbitration. A single arbitrator 
engaged in the practice of law and knowledgeable about telecommunications law shall 
conduct the arbitration in accordance with the then current rules of the American 
Arbitration Association (“AAA) unless otherwise provided herein. The arbitrator shall be 
selected in accordance with AAA procedures from a list of qualified people maintained 
by AAA. The arbitration shall be conducted in the regional AAA office closest to where 
the claim arose. 

All expedited procedures prescribed by the AAA shall apply. The arbitrator’s decision 
shall be final and binding and judgment may be entered in any court having jurisdiction 
thereof. 

Other than the determination of those claims over which a regulatory agency has 
exclusive jurisdiction, federal law (including the provisions of the Federal Arbitration Act, 
9 U.S.C. Sections 1-16) shall govern and control with respect to any issue relating to the 
validity of this Agreement to arbitrate and the arbitrability of the claims. 

If any party files a judicial or administrative action asserting claims subject to arbitration, 
and another party successfully stays such action and/or compels arbitration of such 
claims, the party filing the action shall pay the other party’s costs and expenses incurred 
in seeking such stay or compelling arbitration, including reasonable attorney’s fees. 

LAWFULNESS. This Agreement and the parties’ actions under this Agreement shall comply 
with all applicable federal, state, and local laws, rules, regulations, court orders, and 
governmental agency orders. Any change in rates, charges or regulations mandated by the 
legally constituted authorities will act as a modification of any contract to that extent without 
further notice. This Agreement shall be governed by the laws of the state where Poles/lnnerduct 
is provided. Nothinq contained herein shall substitute for or be deemed a waiver of the parties‘ 
respective r iqhts  and obliqations under applicable federal, state and local laws. reaulations and 
guidelines. includinq (without l i ~ ~ ~ a t i ~ n ~  Section 224 of the ~ o ~ ~ ~ u n i ~ a t ~ o n s  Act of 1334. as 
amended (47 U.S.C. 224). The Gs-Pr.evi&eerCLEC rewesents that it is a certified Competitive 
Local Exchanqe Gamer or otherwise has the lesal riqht, pursuant to 47 U.S.C. 224 to attach to 
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at5. 

16. 

Qwest's pole pursuant to the terms thereof. The CLEC acknowledaes that Qwest 
will rely on the foreqoinq representation, and that if such representation is not accurate, this 
Aqreement shall be deemed void ab initio: except for Article 9 hereof. for which €A+ 
m C L E C  shall remain fully liable. 

SEVERABILITY. In the event that a court, governmental agency, or regulatory agency with 
proper jurisdiction determines that this Agreement or a provision of this Agreement is unlawful, 
this Agreement, or that provision of the Agreement to the extent it is unlawful, shall terminate. 
If a provision of this Agreement is terminated but the parties can legally, commercially and 
practicably continue without the terminated provision, the remainder of this Agreement shall 
continue in effect. 

GENERAL PROVISIONS. 

16.1 

16.2 

16.3 

16.4 

Failure or delay by either party to exercise any right, power, or privilege hereunder, shall 
not operate as a waiver hereto. 

This Agreement shall not be assignable by .&=s-FPro~.~ci.e.r:,~ without the express written 
consent of US$J,Qwest, which shall not be unreasonably withheld. Assignment of this 
Ag reem en t by ~-U-P.FSV i.deiCJ.-EG, to Go-63rov.i-d-e r)L.Zc's s u bs id ia r y or af f i I iate s ha I I be 
p res u me d to be reas o na b I e ; provided , how ever, that C c d k ~ r - d e  rG..L.E.g mu st ob ta i n 
m Q w e s t ' s  consent in any event. 

This Agreement benefits Gb-Pw&w <.CI_EC and W Q ~ w e s t .  There are no third party I 
beneficiaries. 

Qwesti with respect to Service provided herein and supersedes any prior 
This Agreement constitutes the entire understanding between 

agreements or understandings. 

The parties hereby execute and authorize this Agreement as of the latest date shown below: 

a P r e C t E C  
Corporation 

Signature Signature 

JOHN CARVETH 
Name Typed or Printed Name Typed or Printed 

Title 
PRODUCT MANAGER 
Title 
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Address for Notices 

Contact: 
Phone: 
FAX : 

U S WEST Colorado SGAT, ApA-Julv 1824,2000 

- 
b. mcJ+&&@J “V - 

Address for Notices 

Qwesl Co rpo ration 
1801 California, Rn?. 2330 
Denver. CQ 80202 

Contact: JOHN CARVETH 
Phone: 303-896-0789 
FAX: 303-896-9022 
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PULLING IN REPORT 
EXHIBIT A 

20%- 

This is to advise you that pursuant to General Agreement No. granted to us under 
the terms of the lnnerduct Agreement dated ,MW-20 we have completed I 
installation of the following cable into the following ducts. 

Municipality 

Locat ion 
From To 
Manhole at Manhole at 

Cable and 
Equipment Installed Date 

By: 
Title: 

Receipt of the above report is hereby acknowledged ,@20- . I 

I u s WEST G U w t # ? U t R S ,  
tncQ west C Q r p Q rat i o n 

By: 
Title: 

1. Reports shall be submitted in duplicate. 

2. A complete description of all facilities shall be given, including a print showing the locations, 
quantities, sizes and types of all cables and equipment. a 
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' 3. Sketch to be furnished showing duct used. Must be same duct assigned to Licensee by 
Licensor as shown on Exhibit -, unless a change has been previously authorized in writing by 
Licensor. 
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EXHIBIT B 

CONDUIT LOCATION 

W C L E C :  

NOTIFICATION OF SURRENDER OR MODIFICATION 
OF CONDUIT OCCUPANCY ORDER BY CO-F'ROVDER_clt~~ 

LIC. NO. & SURRENDER OR DATE 
DATE MODIFICATION FAC. RMVD.OR 

MODIFIED 

Street Address 
City and State 

-;Q west Corporation 

In accordance with the terms and conditions of this Agreement between us, dated ,44320 
, notice is hereby given that the licenses covering occupancy of the following conduit are 

surrendered (and/or modified as indicated in Licensee's prior notification to Licensor, dated 
,44320 ) effective 

Name of Licensor 

Date Notification Received 

Date Modification Accepted 

Name of Co- Provider 

Title 

BY 

Discontinued: 
Total duct footage 
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EXHIBIT C 

POLE NO. ASSOC.POLE LIC. NO. & 
NO. DATE 

1. A 

2. A 
NGS - 

I -CLEC 

SURRENDER OR DATE 
MODIFICATION FAC.RMVD OR 

MODIFIED 

NOTIFICATION OF SURRENDER OR MODlFlCATlON 
OF POLE ATTACHMENT ORDER BY CO-PRUVlDERCLEC 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

Street Address 
City and State 

Date 
F Q w e s t  Corporation 
In accordance with the terms and conditions of the Agreement between Qwest and 423- 
&%e-v&wGb_E@, dated 7 

44320 , notice is hereby given that the licenses covering attachments to the following poles 
and/or anchors, and/or utilization of anchor/guy strand is surrendered (or modified as indicated 
in 
dated ,4920 ) effective 

CLEC’s prior notification to W Q w e s t :  

A 
NGS - 
A 
NGS - 
A 
AIGS - 
A 
NGS - 
A 
AIGS - 
A 
AIGS - 
A 
AIGS - 
A 
NGS - 
A 
NGS - 
A 
AIGS - 
A 
N G S  - 
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' Date Notification Received 
Date Modification Received 

- By: 

Poles 
Anchors 

An c h o r/G u y Strands 

U S WEST Colorado SGAT, Apfd-Julv 1824,2000 

Name of W C L E C  I 
By: 

Its: 
I 
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ATTACHMENT 4 
FORM OF QUITCLAIM RIGHT OF ACCESS AGREEMENT 

E: c f 'r A L s 

... A. 
_.-__I.- count\: ...+I_ of 

This Amxmeirt relates 10 certain teal j w q y r r v  .............................................................. ithe v ' P r q ~ e r r ~  .' 1 i located i n  the 
__..__-_.l-____l____...~ (FIX 7'Cou~~t?." i 1. ...................... State of  .A . the "State" 2.t I 



a. Anrhorit?. Grantee is a . duly f o r ~ i ~ l  and \. iilidh existine under 
the lavii; of the Srtm of . AI1 necessw) action ha\ hcen ta lxn  t7v Grantee 
to execute and cleli~er this Agreement and to perform thc obligation:, set forth hereunder. 
Grantee is a "teI~ci>mn~uiiic~ttions carrier" that term i i  def?ncd in 41 U.S.C. 5 223. 

2 



, 

d. ~~)n-inEei.ference. Grantee ;~,zrees - that i t  will  not interfere with Grantor's or 
Grantor's Authorized Csers' w e  of the Easement Richts arid tvill not take any action or 
fail to tk&e a n y  action that would ne&veI~ affect the Easemeiit Rights or c a ~ s e  or 
corltrihilte to the termintttion of the Right of k!*yL\v Aw3mcllt. 

6. ~ n ~ ~ i n n ~ f ~ c ~ ~ ~ i o i i .  Grantee hereb?: agrees to iriclemnifv. defend m d  hold Owner, 
Grantor arid their i-esixcti\:e AftiIiates harmles:, froin and itgainst - any arid all claim:,. judgments, 
damaces. liabilities. rxnalties. fines. suits, causes of action. costs of settlwieiit. and expenseb 
(including, without liniit;tciont rc:asonable attornew' fkes i which ma?: be imposed upon or 
incurred b y  Grantor or its Authorized Lfsers. or any of them, a-isiiie from. relating to  or caused 
b y  Grtintee's breach of this Agreznient or the use, o r  the tist" bv ; ~ i v  of' G~mtee ' s  Authorized 
Users. of the Easement Rights. In addition to the indemnitv ohligations described above, in  the 
event that mv act or omission of Graiitee or Grantee's Authorized L'sers causes, directly or 
indirectly, and withotit reference to aiiv act or omission of Owner, Grantor o r  their resDectiv-e 
Authorized users, the termination or revocation of the Easement Ridits, Grantee sh;ill be liable to 
Grttntor for all costs incurred in connection with (a) acquirinp. replacement Easement Ki chrs over 
the Propertv or oc'er other suitable Property. its determined in Gr-mtor's sole judgment (the 
"Replacement Easement"). (b) the full\:-loaded cost of co~istructine - -  replacement f:xAities over 
the Replacement Easement, (c j  the cost of removinc its facilities and personal ~ r o p e ~ ~  from the 
Property, if' required bv the Right of Wat. Awxment.  and d 1 anv other costs of cmiplving with 

3 



10. Binding Effect. This A~reement shdl  tie bindine on and inure IO the benefit of the 
pxties hereto twd their respccrive sticcexm-s and assigns. This A~reennent ma?: he assigned ;it 
an); t h e  in whole o r  in part h?: Gmitor. 

11. 50 Dedication. Yothine coiirajned i n  this Agrecmcnt shdl  constitute 3 ~ i f t  or 
dedication ofr m\~  portion of the Easemcnt Rights tt3 the gencrd public or for :in\ miblic purpose 
M hatsncvcr. There are 110 intended th~rd-part? benciicixies to this Ameement. 

12. Grruitor's JVaiver of Confidentialit\,;. In the event that 0u:ner properlv executes the 
Consent? Gramor tierebv cvaives an\: right to keep the terms and conditions of' the Right of Way 
A4greeement - confidenrinl, except for ;my dollar amounts in the R i ~ h t  of Wav h.igcenient, which 
richts Grantor expressly reserves. Grmtor's va ive r  of ri $its, sub jeer to the limiration set forth 
above. is intended to he effective whether or not such right to confidentialirv is ewresslv set 

Grantor fiii-ther covenants not to assen any claim or comnience an?: acrion, lawsuit, or other leg:al 
proceediti? against Owner or Grantee. baszd u ~ m i  or  arising out of Graitor's alleced right ro 
confidentiality relating to the Risht of tVav Agreement, except in  the event of disclosure of 
dollar mioiinrs in the Right of FVav Agmment. Grantor's waiver is expressly conditioned on  
Owner's waiver. of Owner's corifidentialitv rizhrs, tis set forth in the Consent, \ x % i i h  is a part 
hereof. In the event that Owner does not wttive its rights to conficlenritzlitv by executing the 
Consent in the fcmn attached hereto, or if the person execuring the Consent does not have thij 
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STATE OF 1 

I SEAL i 
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10.8 Access to Poles, Ducts, Conduits, and Rights of Way 

10.8.1 Description 

10.8.1.1 Pole Attachments - Where it has ownershiD or control to do so, 
U S WEST will provide CLEC with access to available pole attachment space for 
the piacing of facilities for the purpose of transmitting Telecommunications 
Services.' 

1Q.8.1,-!,-/ The term Pole Attacillnent means any  at?aehn?e!?l k v  

CLEC to a Pole owned or coa?iti'olled hv U S WEST.' 

10.8.1.2 
.) so U S WEST will provide 

Ducts and Conduits - Where it has ownership andor control to do 
CLEC with access to available ~ n ~ ~ ~ ~ ~ ~ ~ n ~  

ducts/conduits for the pur ose of placing facilities for transmitting 
Telecommunications Services.- 
facilities only, and an innerduct for the purpose of placing fiber. CLEC may place 
innerduct in an empty conduit. Control of CLEC-installed spare innerduct shall 
vest in U S WEST immediately upon installation; ownership of such innerduct 
shall vest to U S WEST if and when CLEC abandons such innerduct. 

5) A spare conduit will be leased for copper I 

19.8.1 2 . 1  TIE term Dmf me3ns  a sinqk enclosed raceway for 
conductors. cable at-rd/or wire. Dirct niav follow streets. bridses. public or private 
ROW or ma?.' be within sotme s or ti on of a multi-unit b ~ i i d i n q . ~  Within a multi-unit 
building. duct mav traverse buildinq entrance facilities. buildinq entrance links, 
equipment rooms, remote terminals, cable vaults. telephone closets or buildinq 
riser.5 

10.8.1.3 Rights of Way (ROW) -Where it has ownership or control to do 
so, U S WEST will provide, via a quitclaim without warranty, to 
CLEC, access to available ROW for the purpose of placing 
facilities for transmitting Telecommunication Services.' 

10.8.1.3.1 ROW inCju&s 
means a real propertv interest in privately-owned U& property, 
but expresslv excludinq any public, qovernmental, federal or Native American, 
or other quasi-public or non-private lands, sufficient to permit U S WEST to 
place telecommunications facilities on such real property; such property 
~ e d - o r - E a n t ~ r i e d ~ ~ - C S S . . J b d E ~ ~ - ~ m a y  permit U S WEST to install and 

iSQB.?.GQ?!?;?.j 
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maintain facilities w+under, on, above, across, along or through publtwx 
private property or enter multi-unit buildings.' 

10.8.1.4 CLEC Duties - Pursuant to 47 U.S.C. Section 251 (b)(4) and 
Colorado rules, CLEC shall have the duty to afford access to the 
poles, ducts, conduits and riqhts-of-wav of CLEC to U S WEST on 
rates, terms, and conditions that are consistent with Section 224, 
and further, CLEC shall provide reasonable access to poles, ducts 
and conduits, and riqht of wav when feasible and when access is 
necessaty for U S WEST to provide ~e rv i ce .~  
The phrase "ownership or control to do SO" means the legal riqht, 
as a matter of state law, to convev an interest in real propertv. 

10.8.1.5 

10.8.2 Terms and Conditions 

U S WEST shall provide CLEC non-discriminatory access to poles, ducts, conduit and 
rights of way on terms and conditions found in the Revised U S WEST Riaht of Way. Pole 
A ~ ~ & ~ ~ ~ n ~ n ~  and/or innerduct Qccwancy General Information dDocLirnent UJ...S-&V.EST..-P~k 

attached 
hereto as Exhibit D?? U S WEST will not favor itself over CLEC when provisioning access 
to poles, ducts, conduits and rights of way. U S WEST shall not give itself preference 
when assigning space. 

10.8.2.1 Subject to the provisions of this Agreement, U S WEST agrees to 
issue to CLEC authorization for CLEC to attach, operate, maintain, rearrange, 
transfer and remove at its sole expense its facilities on Poles/lnnerduct or ROW 
owned or controlled in whole or in part by U S WEST, subject to Orders placed 
by CLEC. Any and all rights granted to CLEC shall be subject to and 
subordinate to any future local, state and/or federal requirements. 

10.8.2.2 U S WEST will rely on such codes as the National Electrical 
Safety Code (NESC) to prescribe standards with respect to capacity, safety, 
reliability, and general engineering principles. 

10.8.2.3 Federal requirements, such as those imposed by Federal Energy 
Regulatory Commission (FERC) and Occupational Safety and Health 
Administration (OSHA), will continue to apply to the extent such requirements 
affect requests for attachments or occupancy to U S WEST facilities under 
Section 224(f)( 1 ) of the Act. 

10.8.2.4 CLEC shall provide access to a map of the requested 
Polesllnnerducti'ROW route, including estimated distances between major 1 
points, the identification and location of the Poles/lnnerduct and ROW and a 
description of CLEC's facilities. U S WEST agrees to provide to CLEC access to 
relevant plats, maps, engineering records and other data within ten (1 0) business 



days of receiving a bona fide request for such information, except in the case of 
extensive requests. Extensive requests involve the aatherinq of plats from 
-more than one (1) location. span -iw&&e more than five (5) 
Wire Centers, or consist of ten (10) or more intra-Wire Center requests 
submitted simultaneously. Responses to extensive requests will be provided 
within a reasonable interval. not to exceed sixty (60j calendar days."when 
e ~ . ~ ~ ~ . ~ i ~ ~ . . t ~ ~ ~ ~ ~ . . ~ ~ ~ ~ ~ ~ ~ ~ . . ~ . ~ ~ . . ~ ~ ~ . ~ r . ~ ~ ~  . - o i . . . t 3 ~ a t . s . . # . r . o ~ . . ~ ~ ~ ~ ~ . ~ ~ ~ ~ . . . ~ ~ ~ t . j ~ ~ ~ ~  

10.8.2.5 Except as expressly provided herein, or in the Pole Attachment 
Act of 1934 as amended and its regulations and rules, or in an\/ appljcabie state 
or municipal laws. nothing herein shall be construed to compel U S WEST to 
construct, install, modify or place any Poles/lnnerduct or other facility for use by 
CLEC.'- 

10.8.2.6 U S WEST retains the right to determine the availability of space 
on Poles/lnnerduct, conduit and ROW consistent with 47 USC § 224 and FCC 
orders, rules and regulations pursuant to 47 USC § 224. In the event U S WEST 
determines that rearrangement of the existing facilities on Poles/lnnerduct, 
conduit and ROW is required before CLEC's facilities can be accommodated, the 
actual cost of such modification will be included in CLEC's nonrecurring charges 
for the associated Order ("Make-Ready fee"). When modifications to a 
U S WEST spare conduit include the placement of Innerduct, U S WEST or 
CLEC will install the number of lnnerduct required to fill the duct to its full 
capacity. 

10.8.2.7 U S WEST shall make manhole ingress and egress for lnnerduct 
access available to CLEC. U S WEST will perform a feasibility study to 
determine whether to provide a stub out via the pre-constructed knock out within 
the manhole, or to perform a core drill of the manhole. 

10.8.2.8 Where such authority does not already exist, CLEC shall be 
responsible for obtaining the necessary legal authority to occupy ROW, and/or 
Poles/lnnerduct on governmental, federal, Native American, and private rights of 
way. CLEC shall obtain any permits, licenses, bonds, or other necessary legal 
authority and permission, at CLEC's sole expense, in order to perform its 
obligations under this Agreement. CLEC shall contact all owners of public and 
private rights-of-way to obtain the permission required to perform the work prior 
to entering the property or starting any work thereon. See Section 10.8.4." 1 
CLEC shall comply with all conditions of rights-of-way and permits. Once such 
permission is obtained, all such work may be performed by U S WEST or CLEC 
at the option of CLEC. 

10.8.2.9 Access to a U S WEST Central Office manhole will be permitted 
where technically feasible. If space is available, U S WEST will allow access 



through the Central Office manhole to the POI (Point of Interconnection). There 
shall be a presumption that there shall be no fiber splices allowed in the Central 
Office manhole. However, where CLEC can establish the necessity and 
technical feasibility of splicing in the Central Office Manhole, such action shall be 
permitted. 

10.8.2.10 If CLEC requests U S WEST to replace or modify existing 
Poles/lnnerduct to increase its strength or capacity for the sole benefit of CLEC, 
CLEC shall pay U S WEST the total actual replacement cost, U S WEST’s actual 
cost to transfer its attachments to new Poles/lnnerduct, as necessary, and the 
actual cost for removal (including actual cost of destruction) of the replaced 
Poles/lnnerduct, if necessary. Ownership of new Poles/lnnerduct shall vest to 
U S WEST. Upon request, U S WEST shall permit CLEC to install 
Poles/lnnerduct. U S WEST reserves the right to reject any non-conforming 
replacement Pole/Conduit installed by CLEC that do not conform to the NESC, 
OSHA or local ordinances. To the extent that a modification is incurred for the 
benefit of multiple parties, CLEC shall pay a proportionate share of the total 
actual cost based on the ratio of the amount of new space occupied by the 
facilities of CLEC to the total amount of space occupied by all parties including 
U S WEST or its affiliates participating in the modification. Parties who do not 
initiate, request or receive additional space from a modification, are not required 
to share in the cost of the modification. CLEC, U S WEST or any other party that 
uses a modification as an opportunity to bring its facilities into compliance with 
applicable safety or other requirements will be deemed to be sharing in the 
modification and will be responsible for its share of the modification cost. 
Attaching entities will not be responsible for sharing in the cost of governmentally 
mandated pole or other facility modification. U S WEST does not and will not 
favor itself over other carriers when provisioning access to poles, innerduct and 
rights-of-way. 

10.8.2.1 1 Notification of modifications initiated by or on behalf of U S WEST 
and at U S WEST’s expense shall be provided to CLEC at least sixty (60) 
calendar days prior to beginning modifications. Such notification shall include a 
brief description of the nature and scope of the modification. If CLEC does not 
respond to a requested rearrangement of its facilities within sixty (60) days after 
receipt of written notice from U S WEST requesting rearrangement, U S WEST 
may perform or have performed such rearrangement and CLEC shall pay the 
actual cost thereof. No such notice shall be required in emergency situations or 
for routine maintenance of Poles/lnnerduct completed at U S W EST’s expense. 

10.8.2.12 U S WEST reserves the right to make an on-site/final construction 
inspection of CLEC’s facilities occupying the Poles/lnnerduct system. CLEC 
shall reimburse U S WEST for the actual cost of such inspections except where 
specified in this Section. 

10.8.2.13 When final construction inspection by U S WEST has been 
completed, CLEC shall correct such non-complying conditions within the 
reasonable period of time specified by U S WEST in its written notice. If 
corrections are not completed within the specified reasonable period, occupancy 
authorizations for the ROW, Poles/lnnerduct system where non-complying 



conditions remain uncorrected shall suspend forthwith, regardless of whether 
CLEC has energized the facilities occupying said Poles/lnnerduct or ROW 
system and CLEC shall remove its facilities from said Poles/lnnerduct or ROW in 
accordance with the provisions of this Section, provided, however, if the 
corrections physically cannot be made within such specified time, and CLEC has 
been diligently prosecuting such cure, CLEC shall be granted a reasonable 
additional time to complete such cure. U S WEST may deny further occupancy 
authorization to CLEC until such non-complying conditions are corrected or until 
CLEC’s facilities are removed from the Poles/lnnerduct system where such non- 
complying conditions exist. If agreed between both Parties, U S WEST shall 
perform or have performed such corrections and CLEC shall pay U S WEST the 
cost of performing such work. Subsequent inspections to determine if 
appropriate corrective actions have been taken may be made by U S WEST. 

10.8.2.14 Once CLEC’s facilities begin occupying the Poles/lnnerduct or 
ROW system, U S WEST may perform a reasonable number of inspections. 
U S WEST shall bear the cost of such inspections unless the results of the 
inspection reveal any violation or hazard, or that CLEC has in any other way 
failed to comply with the provisions of-- Section 10.21.2.20; in which I 
case CLEC shall reimburse U S WEST the costs of inspections and re- 
inspections, as required.’J CLEC’s representative may accompany U S WEST 1 
on such field inspections. The cost of periodic inspection or any special 
inspections found necessary due to the existence of sub-standard or 
unauthorized occupancies shall be billed separately. 

10.8.2.1 5 The costs of inspections made during construction and/or the final 
construction survey and subsequent inspection shall be billed to CLEC upon 
completion of the inspections. 

10.8.2.1 6 Final construction, subsequent, and periodic inspections or the 

10.8.2.17 CLEC may use individual workers of its choice to perform any 
work necessary for the attaching of its facilities so long as such workers have the 
same qualifications and training as U S WEST’S workers. CLEC may use any 
contractor approved by U S WEST to perform Make-Ready Work. 

10.8.2.1 8 If U S  WEST terminates an #Order for cause, or if CLEC 
terminates an @Order without cause, subject to 10.8.4.5, CLEC shall pay 
termination charges equal to the amount of fees and charges remaining on the 
terminated aQrder(s) and shall remove its facilities from the PolesAnnerduct I 
within sixty (60) calendar days, or cause U S WEST to remove its facilities from 
the Poles/lnnerduct at CLEC’s expense; provided, however, that CLEC shall be 
liable for and pay all fees and charges provided for in this Agreement to 



U S WEST until CLEC’s facilities are physically removed. “Cause” as used 
herein shall include but riot W 4imiteci to CLEC’s use of its facilities in rnatetial 
violation of any applicable law or in aid of any unlawful act or making an 
unauthorized modification to U S WEST’S Poles/lnnerduct, or, in the case of 
ROW, anv act or omission that violates the terms and conditions of either (a) the 
Quitclaim Riqht of Access Aqreement (the “Quitclaim”) by which U S WEST 
quitclaimed a riqht of access to the ROW to CLEC, or (b) the instrument qrantinq 
the oriqinal ROW to U S WEST or its predecessor.-‘ 

10.8.2.19 U S WEST may abandon or sell any Poles/lnnerduct, conduit or 
ROW at any time by giving written notice to CLEC. Any Poles, Innerduct, 
conduit or ROW that is sold, will be sold subject to all existing legal rights of 
CLEC. Upon abandonment of Poles/lnnerduct, conduit or ROW, and with the 
concurrence of the other joint user(s), if necessary, CLEC shall, within sixty (60) 
calendar days of such notice, either: 1) continue to occupy the Poles/lnnerduct, 
conduit or ROW pursuant to its existing rights under this Agreement if the 
Poles/lnnerduct, conduit, or ROW is purchased by another party; 2) purchase 
the Poles/lnnerduct, conduit or ROW from U S WEST at the current market 
value; or 3) remove its facilities therefrom. Failure to explicitly elect one of the 
foregoing options within sixty (60) calendar days shall be deemed an election to 
purchase the Poles/lnnerduct, conduit or ROW at the current market value if no 
other party purchased the Poles/lnnerduct, conduit or ROW within this sixty (60) 
day period. 

10.8.2.20 CLEC’s facilities shall be placed and maintained in accordance 
with the requirements and specifications of the current applicable standards of 
Bellcore Manual of Construction Standards, the National Electrical Code, the 
National Electrical Safety Code, and the rules and regulations of the 
Occupational Safety and Health Act, all of which are incorporated by reference, 
and any governing authority having jurisdiction. Where a difference in 
specifications exists, the more stringent shall apply. Notwithstandina the 
foreuoinq, CLEC shall only be held to such standard as U S WEST, its Affiliates 
or any other Telecommunications Carrier is held.’- Failure to maintain facilities in 
accordance with the above requirements or failure to correct as provided in 
Section 10.8.2.1 3 shall be cause for termination of the Order. U...S-.bY-E.ST.:s 
p@&~.~s-g@v&#j&-& 44s ....... s&Q&& ....... ma.iQ&ana.%e ......I pra.&&as ........ $&;a{l ....... be.- .....tna@e 

‘-CLEC shall in a timely manner comply 
with all requests from U S WEST to bring its facilities into compliance with these 
terms and conditions. 

10.8.2.21 Should U S WEST under the provisions of this Agreement remove 
CLEC’s facilities from the Poles/lnnerduct covered by any Order, U S WEST will 



deliver the facilities removed upon payment by CLEC of the cost of removal, 
storage and delivery, and all other amounts due U S WEST. If CLEC removes 
facilities from Poles/lnnerduct for other than repair or maintenance purposes, no 
replacement on the Poles/lnnerduct shall be made until all outstanding charges 
due U S  WEST for previous occupancy have been paid in full. CLEC shall 
advise U S WEST in writing as to the date on which the removal of facilities from 
the Poles/lnnerduct has been completed. 

10.8.2.22 If any facilities are found attached to Poles/lnnerduct for which no 
order is in effect, U S WEST, without prejudice to its other rights or remedies 
under this Agreement, may assess a charge and CLEC agrees to pay a charge 
of $200.00 per Pole or $200 per innerduct run between two manholes, plus 
payment as specified in this Section. U S WEST shall waive the unauthorized 
attachment fee if the followina conditions are both met: (1) CLEC cures such 
unauthorized attachment (by removinq it or submittina a valid Order for the 
attachment in the form of Attachment 2 of Exhibit D) within thirtv (30) calendar 
davs of written notification from U S WEST of the unauthorized attachment: and 
12) the unauthorized attachment did not require U S WEST to take curative 
measures itself ( e a .  pulling additional innerduct) prior to cure bv CLEC. 
U S WEST shall also waive the unauthorized attachment fee if the unauthorized 
attachment arose due to error by U S WEST rather than CLEC.’’ CLEC is 
required to submit in writing, within ten (10) business days after receipt of written 
notification from U S WEST of the unauthorized occupancy, a Poles/lnnerduct 
application. If such application is not received by U S WEST within the specified 
time period, CLEC will be required to remove its unauthorized facility within thirty 
(30) calendar days of the final date for submitting the required application, or 
U S WEST may remove CLEC’s facilities without liability, and the cost of such 
removal shall be borne by CLEC. 

10.8.2.23 No act or failure to act by U S WEST with regard to an 
unauthorized occupancy shall be deemed as the authorization of the occupancy. 
Any subsequently issued authorization shall not operate retroactively or 
constitute a waiver by U S WEST of any of its rights or privileges under this 
Agreement or otherwise. CLEC shall be subject to all liabilities of the Agreement 
in regard to said unauthorized occupancy from its inception. 

10.8.2.24 U S WEST will provide CLEC non-discriminatory access to poles, 
ducts, conduits and ROW pursuant to 47 USC § 224 and FCC orders, rules and 
regulations pursuant to 47 USC § 224. In the event of a conflict between this 
SGAT, on one hand, and 47 USC § 224 and FCC orders, rules and regulations 
pursuant to 47 USC § 224, on the other, 47 USC 5 224 and FCC orders, rules 
and regulations pursuant to 47 USC § 224 shall govern. Further, in the event of 
a conflict between Exhibit D, on one hand, and this SGAT or 47 
USC 5 224 and FCC orders, rules and regulations pursuant to 47 USC § 224, on 
the other, this SGAT or 47 USC § 224 and FCC orders, rules and regulations 

Colorado Workshop Aueust 1-3. 1000 (DroDosed)Washin~ton WorkshorJ Julv 6, 1000 
(consensus) 
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pursuant to 47 USC $j 224 shall govern, provided, however, that anv Quitclaim 
that has been duly executed, acknowledaed and recorded in the real property 
records for the countv in which the ROW is located shall qovern in any event 
pursuant to its terms.': 

10.8.2.25 
domain on behalf of CLEC. 

Nothing in this SGAT shall require U S WEST to exercise eminent 

10.8.3 Rate Elements 

U S WEST fees for attachments are in accordance with Section 224 of the Act and FCC 
order, rules and regulations promulgated thereunder, as well as the rates established by 
the Commission including the following rates, are reflected in Exhibit A. 

10.8.3.1 Inquiry Fee. A non-refundable pre-paid charge used to recover 
the costs associated with performing an internal record review to determine if a 
requested route and/or facility is available, or, with respect to ROW, to determine 
the information necessarv to create the ROW Matrix, which identifies for each 
ROW the name of the original qrantor and the nature of the ROW (e.a., 
easement, lease, etc.).Aw-kxs+ . Separate Inquiry Fees apply for ROW, poles 
and kwconduit/innerduct." 

10.8.3.2 Field Verification Fee/Quitclaim Preparation Fee. in the case of 
Poles and Innerduct, Athe Field Verification Fee is a non-refundable pre-paid 
charge which recovers the estimated actual costs for a field survey verification 
required for a route and to determine scope of any required Make-Ready work. 
Separate Field Verification Fees apply for poles and manholes. In the case of 
ROW, the Quitclaim Preparation Fee is a non-refundable pre-paid charqe which 
-. recovers the estimated actual costs for preparation of the Quitclaim for each 
ROW requested by the CLEC. -The * Field Verification and 
Quitclaim Preparation fEees shall be billed in advance. -1 C!- C i M  

1 ~ 1  -2 - 

10.8.3.3 Make-Ready Wb.  A pre-paid non-refundable (other than 
true-up) charge which recovers the cost of necessary work required to make the 
requested facility/ROW available for ka-waccess For innerduct-kes, this 
could include, but is not limited to, the placing of innerduct in conduiWduct 
systems or core drilling of manholes. For pole attachment requests, this could 
include, but is not limited to, the replacement of poles to meet required 
clearances over roads or land. For ROW, %Make-Ready could include, but is 
not limited to, oeison;7et trnne snziud nc, .;t",\?r~vk t ~ w .  With respect to ROW, 
Make-Readv work refers to leaal or other investiqation or analvsis arisinq out of 
CLEC's failure to comply with the process described in Exhibit D for ROW or 



other circumstances qivinq rise to such work beyond the simple preparation of 
one or more Quitclaims. ..The estimated pre-paid fee shall be billed in advance."? 

10.8.3.4 Pole Attachment Fee. A fee which is charged for the occupancy, 
including durinq any Make-Ready period, of one foot of pole space (except for I 
antenna attachment which requires two feet). This fee shall be annual unless 
CLEC requests that it be semi-annual.'" I 
10.8.3.5 lnnerduct Occupancy Fee. A pre-paid fee which is charged for 
the occupancy, including durina any Make-Ready period, of an innerduct on a 
per foot basis." This fee shall be annual unless CLEC requests that it be semi- 
annual. 

10.8.4 Ordering 

The-h4.~derirxi-. P.rw.ss...ks-. T ti e re a re two (2  1 steps required before placi n a a t7 O rd e r far 
@&3V&-access to Innerduct a d o r  Pales-: Inquiw Review and Field 
Verification. There is only one step required before obtaininq access to ROW: lnquiw 
Review." 

10.8.4.1 
ROW access, Pole Attachment or lnnerduct Occupancy, U S WEST will provide 

Inquiry ~ e v r e w s .  Upon receipt of an rnqurw i e ~ a r d i n ~  rerqwst f ~ ~ r  1 

maps of the desired area indicating the routes and entrance points for proposed 
attachment. proposed occupancy or proposed CLEC construction QI? U S WEST 
owned or controlled Poks, l ~ n ~ r ~ u c ~  and &ROW. The CLEC will include the 



appropriate Inquiry Fee with a completed Attachment 1 .BA from Exhibit D.”its 
iitqti i y . 

10.8 4.1.1 a) _- Inquiry Review -= If-merduztDuctiConduit.3C I 
U S WEST will complete the database inquiry and prepare a duct 
structure diagram (referred to as a “Flatline”) which shows 
distances and access points (such as manholes). Along with the 
Flatline will be estimated costs for field verification of available 
facilities. These materials will be provided to the CLEC within ten 
(10) calendar days or within the time frames of the applicable 
federal or state law, rule or regulation. This time frame is 
applicable to the standard inquiry of thirty (30) Utility Holes or 
fewer. An inquiry which exceeds the standard will have 
negotiated completion dates. 

10 8 4 1.3 inquitv Review - ROW U S WEST shall, 
upon request of CLEC , provide a-c-ow& RQW- actreementfle.+, 
eawmwtts and -Iti=ensedthe ROW Matrix to CLEC within forty- 
f#e-+E+ten (10) days of the request. U S WEST makes no 
warranties concerninq the accuracv of the information provided 
to CLEC; CLEC expresslv acknowledqes that U S WEST’S files 
contain onlv the oriqinal ROW instruments, and that the current 

!.consensus) 
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e owner of the fee estate mav not be the party identified in the 
document provided bv U S WEST. >- 

,. 

P+ 10.8.4.32 "I l+ww&&Field Verification -(Poles and ,Ducts), and 
Quitclaim Preparation (ROW)+&*.. CLEC will review the Inquiry results 
and determine whether to proceed with field verification for Poles/Ducts or 
auitclaim preparation for ROW. -If field verification or quitclaim preparation is 
desired, CLEC will sign and return Attachment 1B of %E E:- 
&xwcia+Exhibit D along with a check for the relevant 
-fee (Field Verification Fee or Quitclaim Preparation Fee) plus $10.00 per 
quitclaim as consideration for the quitclaim. Upon payment of the s%im~a%& 
vwkakw-relevant cedsfee and quitclaim consideration, if applicable, 
U S WEST will provide, as applicable: dependincl on whether the request is for 

.., . .  . 

. .  . 

Poles,, -ef-lnnerdBuct or ROW: --$wmxkt t I  xncis  RC!.. 'A { I tI:c-+eqw&M 

required to provide Innerduct; the schedule in which the Make-rfieady work will 
be completed; and, the annual recurring prices associated with the attachment of 
facilities, and/or (b) in the case of ROW, the completed Quitclaim(s), executed 
and acknowledqed bv U S WEST. Upon completion of the Quitclaim(s) bv 
CLEC, in accordance with the instructions, terms and conditions set forth in 
Exhibit D, the Quitclaim becomes effective to quitclaim the interest identified in 
the Quitclaim (if anv) to the extent that U S WEST has the riqht to quitclaim such 
interest (if anv)., In the case of Poles or Innerduct, -%&-estimates of Make- 
Ready costs and the annual recurrinq prices associated with the attachment of 
facilities shall be provided on Attachment 2 of Exhibit D and shall be completed 
accordincr to the schedule in Exhibit D at paraaraph 2.2. t f -~---Geiwai -Is?fc;~wiatiorn 

Qctaiai. The 
2 quotation shall be valid for ninetv (90) calendar days. ---US V J € S T . - + a  
. C ~ ~ ~ . . f ~ . - f i e r d . . n r ~ ~ ~ ~ . . . ~ . ~ . ~ ~ ~ ; ~ 3  

10.8.4.2.1 CLEC-Performed Field Verification. At the option of 
CLEC. it mav perform its own field verification (in lieu of LT S WEST 
performinq same) with the followinq stipulations: 1 ) Verifications will be 
conducted bv a U S  WEST approved contractor: 2) A U S  WEST 
contractor will monitor the activity of CLEC contractor and a current tabor 
rate will be charqed to CLEC; 3) CLEC will provide U S WEST with a 
leqible copv of manhole butterflv drawinqs that reflect necessarv Make- 
Readv effort: and 4) U S WEST will use the CLEC-provided butterfly 



drawinqs and documentation to check aqainst existinq iobs and provide a 
final field report of available duct/innerduct. CLEC will be charqed 
standard rates for Tactical Planner time..?4 

10.8.4.3 Order - Poles ,.... and In.ner&.~st Ducts-. U.pon ..., c~gq-~j&.;tio+~ ..... of _..... t& 
p ~ ~ ~ e d ~ ~ ~ ~ . E ; . . - ~ ~ . ~ ~ r ~ ~ ~ ~ . ~ . . a ~  ...... E;{qa# ..... p r&!i& ..... CLE.C ..._ a &&@m@nt ___.. Qf 

Document along with payment of the Make-Ready and prorated W r e c u r r i n g  
access charges for the current relevant period (annual or semi-annual) shall be 
accepted as an Order for the attachment or occupancy. Upon receipt of the 
accepted Order from CLEC and applicable payment for the 

commence any Make-Ready work which may be required. U S WEST will notify 
CLEC when Poles/lnnerduct are ready,..for--a#~~h~-n-e~~...~..f.acilitjes~-, 

identified, U S WEST will assign tJ-gGLEGsrequested space and empk+%e w 

10.8.4.52 Estimates of Make-Ready are used to cover actual 
Make-Ready costs.% 

H ~ w e v ~ f ,  lfrf 10.8.4.4.1 If U S WEST requests, CLEC will be responsible 
for payment of the actual Make-Ready costs determined if such 
costs exceed the estimate. Such payment shall be made within 
thirty (30) days of receipt of %invoice f c x  ti e C G S ~  tnat exie~cs 
cst I IT? aIn--_ 

10.8 4 4.2 Within fifteen (15) business days of a request 
therefore, U S WEST will provide CLEC copies of records 
reflecting actual cost of Make-Ready work; provided, however, 
that, if U S WEST does not possess all such records at the time 
of the request, then U S WEST will provide copies of such 
records within fifteen (15) business days of receipt of such 
records. CLEC must request such records, if at all, within sixty 
0 
&calendar daw bs-t-eem sf 2 E  h%wbe - afte: 
notrfrcat\ot-r af tnc; comfsiellot-r of k"lalae-Read:. vmk.38 

37 

10.8.4.4.3 If the actual Make-Ready costs are less than the 
estimate, an appropriate credit for the difference will be issued 
upon request therefore. Such request must be received within 
sixty (60) calendar days following CLEC's receipt of copies of 

Colorado Workshop A u s s t  1-3. 2000 (proposed) Washington Workshop Julv 6. 2000 34 
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records if CLEC has requested records under this paragraph, or 

- i n ~ ~ i ~ ~ - # - . - ~ ~ - ~ ~ - - a i t e r  notjlication of the completion of Make- 
Rea& Wovkettf72 c c  ' if CLEC has 
not requested records under this paragraph. Such credit will 
issue within ten (10) business days of U S WEST'S receipt of 
either all records related to such actual costs or CLEC's request 
for credit, whichever comes last, but in no event, later than ninety 
190) davs followinq the request for credit.% 

within t .~, t~~~(.~. ;40$ixtv (60) calendar days $&{c;wjnu ---.. #:e h;ejp&...ef 

10.8.4.4.4 If CLEC canceis or if. due to circumstances 
-l_lll._ll_l_l_llll.II unfo;.eseen during- inquir,j_fsrifization. " ' I  v lll_lllll..ll U S WEST denies the 
request for Poles. Ducts or ROW. upon CLEC request, 
U S WEST will &a-refund the difference between the actual 
Make-Ready costs incurred and those prepaid bv CLEC, if any. 
.......... U...$y&.E.gf-. &anfps ....._... &e Pel~~~.iRtie.r~.Msl, .......... R@& .......... gw.*s+.; 

..... f@$y.-#isJe ("L&jl ......day.; &.J...S...y$&$J &&{ ___.._ 40 ...... $0 ...... i$q y&in(&. 

ast. L I a - i . . . M a k e - R e a ~ ~ ~ ~ ~ ~ . ~ . . . j n ~ ~ ~ . ~ ~ ~ 4 . . . a - n ~ . . . ~ . ~ ~ ~ . . ~  ~ ~ a j d . . . B ~ ~ . . . C i ~ . ~ ~ j ~  
a n ~ ~ ~ - . . - " p o n . . . s ~ q ~ ~ ~ . ~ ~ . ~ ~ . . . . ~ . S  uc h request m ust be made within t hi rty 
(30) calendar days of CLEC's receipt of written d e n i a l 3  
t?oriiicafIar-~ of caiiceiiation. Any such refund shall be made within 
ten (10) business days of either receipt of CLEC's request or 
U S WEST'sU.---..S...~~ld.EST's receipt of all records relating to the 
actual costs, whichever comes last, but in no event, later than 
ninetv (90) days following the canceiiatim or denial. 11 

10.8.5 B i I I i n g 

the followinq CLEC agrees to pay U S WEST 
Fees in advance 
Qrder {Attachmen=&; &Lchm=xhlbit Dtiae ~~~~ 

humnenq: Inquiry Fee, Field Verification Fee, Quitclaim Preparation Fee, Make Ready 
Fee, Pole Attachment Fee, lnnerduct Occupancv Fee and Quitclaim Consideration."7 
~ a k ~ - ~ ~ a ~ ~  Fjees will be computed in compliance with applicable local, state and 
federal guidelines. W U s a q e  Fjees for Poles/lnnerduct (Le., Pole Attachment Fee 
and Innerduct Occupancy Fee) will be assessed on an annual basis (unless CLEC 

as specified in " 
j ' .E .̂, . 
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requests a semi-annual basis). Annual m F f e e s  for Poles/lnnerduct will be 
assessed as of January 1 of each year. Semi-annual Usaqe fees for Poles/lnnerduct will 
be assessed as of January 1 and July 1 of each year. All F#ees--s shall 
be paid within thirty (30) days following receipt of invoicesz-#w&xe- .’4‘ - No Ffees are R& 
refundable except as expressly provided herein. 

10.8.6 Maintenance and Repair 

In the event of any service outage affecting both U S WEST and CLEC, repairs shall be 
effectuated on a non-discriminatory basis as established by local, state or federal 
requirements. Where such requirements do not exist, repairs shall be made in the 
following order: electrical, telephone (EAS/local), telephone (long distance), and cable 
television, or as mutually agreed to by the users of the affected Poles/lnnerduct. 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF COLORADO 

* * *  

IN THE MATTER OF THE INVESTIGATION ) 
) 

COMPLIANCE WITH 5 271(C) OF THE 1 
TELECOMMUNICATIONS ACT OF 1996. 1 

INTO U S WEST COMMUNICATIONS, INC.’S DOCKET NO. 971- 198T 

THE COLORADO OFFICE OF CONSUMER COUNSEL’S 
COMMENTS ON PRIVATE RIGHTS-OF-WAY AGREEMENTS 

The Office of Consumer Counsel (OCC) hereby submits these comments on the 

issue of whether or not U S WEST should be obligated to disclose to competitive local 

exchange carriers (CLECs) rights-of-way agreements between U S WEST and private 

land owners. The OCC position is that it should be the option of the private landowner, 

not U S WEST or the CLEC, whether a rights-of-way contract is disclosed to a CLEC. 

Therefore, the OCC opposes any absolute requirement that U S WEST disclose such 

contracts. However, the OCC supports requirements that U S WEST be precluded from 

asserting confidentiality should the private landowner be willing to disclose a contract to 

a CLEC. Further, U S WEST should be obligated to disclose to landowners that it is 

neither illegal nor a violation of the rights-of-way agreement between he or she and U S 

WEST for the landowner to enter into a right-of-way agreement with a CLEC. 

The OCC strongly opposes any requirement that a private right-of-way agreement 

between U S WEST and a landowner be disclosed to a CLEC over the landowner’s 

objection. U S WEST is obligated to provide the CLECs with nondiscriminatory access 

to its rights-of-way. Telecommunications Act of 1996 $9 224(f)( 1) and 271 (c)(2)(B)(iii). 

However, the OCC agrees that this obligation does not require U S WEST to disclose 

rights-of-ways agreements with private landowners. See U S WEST’S Position 

Regarding Access to Private Rights-of-way Agreements, June 22,2000 (U S WEST 

Comments). As U S WEST points out this would prejudice private landowners. Id. at p. 

3. Private persons should have the right to contract with whomever they choose relative 

to granting right-of-way on the landowner’s property. 



However, in part because of the policy concerns raised by AT&T in its follow-up 

comments filed on June 22,2000, the OCC can see no policy justification for permitting 

U S WEST to refuse to disclose such a contract to a CLEC when the private landowner 

has no objection. Such a refusal by U S WEST could impede competition. It is possible 

that a landowner would not like the terms of the contract disclosed because the landowner 

does not want to enter into a new contract or because the landowner feels they can get a 

better deal from the CLEC if the CLEC does not know what the agreement is with U S 

WEST. It is also possible that a landowner would have no objection to disclosing the 

contract to a CLEC in order to simplify negotiations or to provide assurances to the 

CLEC that it is being treated fairly. The landowner should be able to free to choose with 

whom and how any negotiation is conducted. The OCC would support including in the 

SGAT a statement that U S WEST will not seek to block a CLEC’s access to a private 

right-of-way contract between U S WEST and a private landowner by asserting a 

confidentiality right when the landowner has no objection to such a disclosure. The OCC 

would also support language to the effect that a CLEC may only take advantage of this if 

the CLEC is willing to have this obligation applied reciprocally. 

The OCC is also concerned that the landowner may not be willing to negotiate 

with a CLEC regarding rights-of-way because the landowner is afiaid that he or she 

would be violating the existing agreement with U S WEST. Without having seen such an 

agreement, it has been represented to the OCC that they may contain clauses that state 

that the agreement is “exclusive” and they may contain clauses that provide for penalties 

should there be a breach of the agreement. The OCC can easily imagine a property 

owner looking at such a contract and being concerned that by entering into an agreement 

with a CLEC he or she is violating the existing agreement with U S WEST. It does not 

appear to be U S WEST’S position that a landowner is legally precluded from entering 

into a contract with a CLEC. See U S WEST Comments at p. 2 inviting CLECs to enter 

into their own agreements. But a private landowner may be unsure and may decide that 

his or her only options are to hire a lawyer to interpret the contract with U S WEST or 

cease negotiations with CLECs. To prevent this outcome, the SGAT should contain a 

requirement that, upon a CLEC’s request, U S WEST will certify to a landowner with 

whom U S WEST has a right-of-way contract that the contract does not preclude the 

2 



landowner from entering into a right-of-way contract with a CLEC and there will no 

penalty under the U S WESTllandowner contract should the landowner do so. 

The OCC’s suggestions on this issue are designed to give landowners the 

maximum amount of flexibility possible to disclose rights-of-way contracts or not at their 

option and the be assured that by entering into negotiations and agreements with CLECs 

that the landowners are not violating their existing contract with U S WEST. This should 

protect the landowners’ rights to grant or deny CLECs access to confidential information 

as the landowners’ choose and limit the opportunities by U S WEST and the CLEC for 

gamesmanship. The OCC’s proposals also are specifically structured to impose no 

obligations on non-telecommunications provider third-parties nor to deprive non- 

telecommunications provider third-parties of any rights they may have under existing law 

and contracts. 

Dated this 27th day of June, 2000. 

Respectfully submitted, 

KENSALAZAR 
Attorney General 

BY: 
Michelle A. Norcross, 18938 
First Assistant Attorney General 
Office of the Attorney General 
I525 Sherman Street, 5th Floor 
Denver, Colorado 80203 
(303) 866-5869 
(303) 866-5342 (Fax) 

ATTORNEYS FOR THE COLORADO 
OFFICE OF CONSUMER COUNSEL 
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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO 

DOCKET NO. 971- 198T 

IN THE MATTER OF THE INVESTIGATION INTO U S WEST COMMUNICATIONS, 
INC.'S COMPLIANCE WITH !j 271(C) OF THE TELECOMMUNICATIONS ACT OF 1996 

QWEST'S RESPONSE REGARDING ACCESS TO RIGHTS-OF-WAY 
AND PRIVATE RIGHTS-OF-WAY AGREEMENTS AND REDACTION 

PRINCIPLES 

INTRODUCTION 

Qwest Corporation, formerly U S WEST Communications, Inc., ("Qwest") 

hereby submits this Response to the pleadings and comments of AT&T 

Communications of the Mountain States. Inc. ("AT&T') and the Office of 

Consumer Counsel (OCC) regarding access to rights-of-way (ROW) and private 

ROW agreements and redaction principles for such agreements. With this brief, 

Qwest also submits a proposed revised version of Section 10.8 of the Colorado 

Statement of Generally Available Terms ("SGAT') and a proposed revised version 

of Exhibit D to the SGAT. 1 The revisions in the attachments track the suggestions 

of the OCC and are consistent with all legitimate concerns raised by AT&T.2 

The new revisions are highlizhted in the attachments. Attachment 1 hereto is section 10.8 of 

OCC did suggest changes to sections 10.8.1.3 and 10.8.1.3.1 of the SGAT, which were not 
the SGAT. and Attachment 2 is Exhibit D. 

incorporated by Qwest. Qwest did not alter section 10.8.1.3 because the changes suggested, particularly 
the phrase "or other mechanism at CLEC's option," were not discussed or justified by OCC, nor is Qwest 
aware of any justification therefor. The OCC's suggested alteration of section 10.8.1.3.1 was not utilized 
S:C7 I\StatesVuizonal4TBrT's Request to Supplement the Record on 3 .7 .  10 14.5.01 )\Pleading Attachments\Qwest-Response Re ROW ... and 
Redaction Principles (7.28.00)Ulesponsr ROW 7.28.00.doc 
O-1/05/0 1 
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ANALYSIS 

The OCC made the following suggestions for revisions to Qwest's 

proposals: 

1. The landowner should have the sole right to permit disclosure of its 

ROW and MDU agreements that have not been publicly recorded; 

2. Notwithstanding the first point, Qwest has the right to redact dollar 

figures; 

3. Disputes regarding redactions should be resolved pursuant to the dispute 

resolution procedure in the SGAT; 

4. MDU Agreements should be disclosed under proper circumstances; 

5. ROW and MDU agreements should be disclosed, assuming proper 

authorization from the landowner, as part of the Inquiry process; 

6. Qwest should, upon CLEC request, state to landowners that their ROW 

and MDU agreements with Qwest do not preclude the formation of 

ROW or MDU agreements with CLECs: and 

7.  CLECs should use a process similar to Qwest's for responding to 

requests for access to ROW. 

because it too was not discussed by OCC and because the OCC's version appears to be fully consistent 
with the Qwest proposed language, making any such change unnecessary. 

2 



Although Qwest does not necessarily agree that these arguments state valid 

27 1 obligations, Qwest did incorporate all of them into the attached revisions of 

OCC Argument 
1. Landowner 

Right to 
Confidentiality 

2. Dollar Figures 

section 10.8 and Exhibit D.3 The following table shows where such revisions can 

SGAT Sections Exhibit D Provisions 
10.8.4.1.3 2.1, 2.2 

10.8.4. I .3 2.1 

be found: 

Resolution I 

4. Disclosure of 1 10.8.3.1, 10.8.4.1.5 10.8.4.1.3 
MDUs 

i 
j 

2.16 

to Landowners I 10.8.2.26.2 
7. Reciprocity ~ 10.8.1.3.2 1 No change necessary 

I I 

5 .  Disclosure on ~ 10.8.4.1.3 
Inauirv I 

With these changes, Qwest believes i t  has satisfied all of OCC's concerns 

and gone well beyond the requirements of Checklist Item 3. 

Response to AT&T 

I t  should be noted that no party has even attempted to demonstrate that Qwest's MDU 

This change was made because any dispute the CLEC has over whether the underlying 

This change was necessary to enable Qwest personnel to locate MDU agreements because such 

qreenien ts  contain ROW. 

agreement contains a ROW in a landowner's property is a dispute with the landowner, not Qwest. 

agreements are kept by street address. a 
3 



AT&T agreed that Qwest may redact dollar figures,7 but made the 

following arguments in response to Qwest's proposals: 

0 Qwest, not CLECs, should be required to obtain consent for disclosure from the 
landowner: and 

Landowners have no legitimate expectation of privacy in their MDU 
agreements .8 

The OCC has properly rejected both of AT&T's points. 

On the first argument, there is no basis in law to require Qwest to obtain for 

CLEC a waiver of confidentiality from private landowners. In addition. the FCC 

recently emphasized in its SBC TCXLY 01-dci-9 that Section 27 1 proceedings are not 

the forum in which to address "neur and unresolved interpretive disputes." such as 

this one. The FCC expressly rejected the position that Section 271 proceedings can 
e 

be used '*as a forum for the mandatory resolution of many . . . local competition 

disputes, including disputes on issues of general application that are more 

hh The first change to this section. like the chmgc i o  section 10.8.4.1 of the SGAT. was 
necessary to enable Qwest personnel to locaie hlDU agreeiiients because such agreements are kept by 
street address. 

AT&T's and WoldCom's Response to U S LVEST's Recommended Redaction Principles for 
Third Party Contracts at 2. 

AT&T stated i t  would not comment o n  Qwest's quitclaini procedure until July 28. Although 
that is inconsistent with Qwest's understanding of the procedure agreed to by the parties, Qwest will not 
object to this timing in the spirit of the collaboratii~e process. Howeirer, because Qwest's quitclaim 
process by definition conveys to CLECs e v e n  real property ri_ght i t  has the legal ability to convey, no 
legitimate objections to the quitclaim process can be stated. 

Telepliorie Cornpaiij. arid South~c+csrcni Bell Corririiiriiic'citioiis Scniccs, I I IC .  d W a  Southwesterii Bell 
Long Distance Pursuarit to Sectiorr 271 of the Te1ecoiiirniiriicatioris Act of 1996 to Pro\iide hi-Region, 
Intel-LATA Services in Texas. CC Docket No. 00-65. FCC 00-238 1 23 (June 30, 2000). 

Memorandum Opinion and Order. Applimtion of SBC CnmrnLiriicarioris, Inc. Southwestern Bell * 
A 



appropriately the subjects of industry-wide notice-and-comment rulemaking.”l0 a 
The FCC further stated that such claims are “irreconcilable with” the 271 statutory 

There may be other kinds of statutory proceedings, such as 
certain complaint proceedings, in which we may bear an 
obligation to resolve particular interpretative disputes raised by 
a carrier as the basis for its complaint. But the section 271 
process simply could not function as Congress intended if we 
were generally required to resolve all such disputes as 
precondition to granting a section 27 I application. 12 

The FCC further stated: 

Congress designed section 27 1 proceedings as highly 
specialized, 90-day proceedings for examining the performance 
of a particular carrier in a particular State at a particular time. 
Such fast-track, iiarrort*lyfocirsed adjiidicatioiis -- generally 
dominated by extremely fact-intensive disputes about an 
individual BOC‘s empirical performance -- are often 
inuppi-opriute foruim .for tlic coilsidered resoliiiioii of iiidustiy- 
rvide locul coriipetitioii qrrestions of geiiei-a1 applicabilitl\*. If 
Congress had intended to compel us to use section 271 
proceedings for that purpose, it \c*oiild iiot Imvc. confined 0111’ 

all-eudv iiiteiisive reviekt- to ail e.rtmor-diriai-il~ coinpi-ussecl 90- 
day tiiiietnble. 1 3 

Also. if such policy disputes were handled in this docket, the public’s 

interest in local and interLATA competition would be irretrievably harmed. 

Section 271 was intended to provide an incentive to Qwest to comply with the 

lo  SBC Texas Order 91 33. 

l 2  Id. (footnotes omitted). 
I 3  Emphasis added. 

Id. ¶ 2 3 .  
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checklist items in order to be able to enter the interLATA market. The FCC found 

“[tlhat hope would largely vanish if a BOC‘s opponents could effectively doom 
4D 

any section 27 1 application by freighting their conments with novel interpretive 

disputes and demand that authorization be denied unless each one of those 

disputes is resolved in the BOC’s favor.”l4 

Further, Qwest is in no better position than CLECs are to obtain landowner 

consent to disclosure. This is doubly true in light of Qwest’s commitment to make 

a statement, on CLEC request, to the landowner to the effect that the landowner’s 

agreement with Qwest does not prevent them from making ROW deals with 

CLECs. Finally, CLECs seeking ROW access cannot avoid dealings directly with 

the landowner, as a practical matter. 

AT&T‘s second point - that landowners have no privacy expectations in 

their MDU agreements - AT&T is simply incorrect.15 Assuming AT&T is acting 

in good faith and is after MDU agreements in order to obtain access to Qwest 

ROW that i t  alleges exists in such agreements, then one of the first things it will 

do with the MDU agreement is to publicly record it.16 This is analogous to 

l J  Id. ¶ 26. 
I f .  Also, as with its first argument, AT&T is here improperly attempting to make new law in the 

context of a 27 1 proceeding. 
I6 On the other hand, perhaps all AT&T is after is the contents of the MDU agreement in order to 

obtain an unfair bargaining advantage over the landowner in negotiations for its own MDU agreement 
with the landowner. If this is the case, then AT&T‘s real concern has nothing to do with Checklist Item 
3, access to Qwest‘s ROW, and its arguments should be ignored and condemned. Also, if this is the 



posting the agreement on the Internet. Literally anyone can gain access to publicly 

filed property records. It cannot seriously be contended that landowners had this 

in mind when they entered into MDU agreements with Qwest. Rather, such 

landowners legitimately see such an agreement as a private business deal that will 

not be widely disclosed to the public. In light of this expectation, it is only fair to 

require permission from the landowner prior to giving the agreement to a CLEC 

who intends to file it publicly. This is doubly true given that such landowners are 

not parties to this proceeding. 

One final point regarding AT&T's issue: Qwest's experience with ROW 

access requests demonstrates this issue is not one of substantial importance to 

0 CLECs. AT&T has never requested access to Qwest ROW. Indeed, there has 

never been a single request for ROW access in the state of Colorado. The 

Colorado Commission should therefore not tarry long over this wolf in sheep's 

clothing. ATBiT's real issue here concerns MDUs, not RON'. I t  did not and 

cannot demonstrate that MDUs contain ROW. Rather, i t  wants the MDUs in order 

to gain bargaining power over landowners, not to gain access to Qwest ROW. 

This scheme is nothing more or less than an anticompetitive abuse of the 271 

process to prey on persons who are not present to defend their interests. 

case, then AT&T is clearly seeking to abuse this 37 1 process to oppress unrepresented and absent a landowners. 
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CONCLUSION 

With the changes proposed herein, Qwest has more than met its obligations 

to provide nondiscriminatory access to ROW. The Commission should therefore 

find that Qwest satisfies the requirements of 47 U.S.C. 8 27 1 (c)(2)( B)(iii). 

Respectfully submitted, 

QWEST CORPORATION 

Kris A. Ciccolo, No. 17948 
Charles W. Steese, No. 026924 
QWEST LAW DEPARTMENT 
I80 1 California Street 
Suite 5 100 
Denver, CO 80202. 
(303)  672-2884 

ATTORNEYS FOR QWEST CORPORATION 
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CERTIFICATE OF SERVICE 

I hereby certify that an original and five copies of the above and foregoing QWEST’S 
RESPONSE REGARDING ACCESS TO RIGHTS-OF-WAY AND PRIVATE 
RIGHTS-OF-WAY AGREEMENTS AND REDACTION PRINCIPLES was hand 
delivered this 28th day of July, 2000, to the follom,ing: 

Mr. Bruce N. Smith 
Colorado Public Utilities Commission 
Executive Secretary 
1580 Logan St., Office Level 2 
Denver, CO 80203 

and a copy has been hand delivered on the following: 

‘!::!:Joseph Molloy 
Colorado Public Utilities 

1580 Logan St., OL-2 
Denver. CO 80203 

Commission 

*’ q:Mana Jennings-Fader 
Assistant Attorney General 
1525 Sherman St., 5‘h Floor 
Denver, CO 80203 

and a copy was served electronicall!, to each person on  the e-mail distribution list for this 
docket. 



EXHIBIT D 

i Date General Information Provided by rlc\Ar.Qwest: 
General Agreement Number : 

BAN Number(must be assigned before processing): 

REVISED QWEST RIGHT OF WAY, POLE ATTACHMENT, INNERDUCT OCCUPANCY GENERAL 
INFORMATION: EFFECTIVE - 73/137/00 - 

1. PURPOSE. The purpose of this General Information document is to share information and provide or deny 
permission to attach and maintain G~&Qw#w ‘ CLEC’s facilities (“Facilities”) to &K&&ST 
G Q w e s t  Corporation’s (“Qwest”) Poles, to place Facilities on or 
within W Q w e s t ’ s  lnnerduct (collectively “Poles/lnnerduct”) and to obtain access to 
F Q w e s t ’ s  private right of way (“ROW), to the extent Qwest as the right to grant such 
access. This General Information is necessary to determine i f W Q w e s t  can meet the needs of the 
rn_Dm\,;dnrCL€C’s request but does not guarantee that physical space or access is currently 
available. Permission will be granted on a first-kr;stcome, first-serve basis on the terms and conditions 
set forth in the appropriate agreement pertaining to “Poles/lnnerduct”. Quotes are effective for thirty 
(30) days. 

1 I t  . .  
3 .  

- 

2. PROCESS The W Q w e s t  process IS designed to provide the C ~ & J W & G C L E C  the information so as to 
assist C h D r n l l l r l d r m  and I I C l l \ l \ l _ . t n Q w e s t  to make Poles, Innerduct and ROW 
decisions in a cost-efficient manner The Process has these distinct steps 

2 1 Inquiry Review - Attachment 1 A (Database Search) The Cn_Drh\,lrlarCLEC is requested to 
review this document and return F^’”Attachment I A along with two copies of a map -1 
as the street addjecses -of afijTi%uItiknit buildings upon or t h r o u g ~ ~ ~ ~ ~ ~ ? o p o s e s ”  
construction on ROW owned or controlled by Qwest and the nonrefundable Inquiry &apaWw~ 
Fee, calculated i d  -- t 

- .-r -- I- I ---IC-.-  

-accordance with Attachment 1 A hereto These fees are intended to cover 
USWsQwest’s expenses associated with performing an internal record (database) review, 
preparing a cost estimate for the required field survey- , setting up an 
account, and determining time frames for completion of each task to meet the & 
4kw+&xCLEC’s Request Please be sure a BAN number is assigned by the Product Manager 
(call 303-896-0789) before sending -Attachment 1 A 

As indicated on hm-Attachment 1 -A, a copy of the signed -Attachment and maps of the 
desired route should be sent to the Product Manager while the fee should be sent to the- 
!/\!f-cTQwest CLEC Joint Use Manager with the original signed -Attachment 1 .A. The map 
should clearly show street names and highways along the entire route, and specific locations of 
entry and exit of the ROW/duct/pole system Area Maps should be- 
adablelegible and identify all significant geographic characteristics including, but not limited to, 
the following &L%&ESQwest central offices, streets, cities, states, lakes, rivers, mountains, 
- etc 1 Qwest reserves the right to 
reject illegible or incomplete maps. If €~&Fw&xCLEC wishes to terminate at a particular 
manhole (such as a POI) it must be indicated on the maps 

W Q w e s t  will complete the Inquiry review and prepare and return a Poles/lnnerduct 
VerificationlROW Quitclaim Preparation Costs Q u o t a t i o j  
t&&akx~ (Attachment 1 B) to the CLk&wuhCLEC generally within ten (10) days or the 
applicable federal or state law, rule or regulation that governs this Agreement in the state in 
which lnnerduct attachment is requested In the case of po les ,WQwes t  will assign a Field I 
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Engineer and provide hidher name and phone number to the 4h-Bwds * - CLEC. The Field 
engineer will check the local database and be available for a joint verification with the& 
6*hlllrld*CLEC. This time frame is applicable to the standard inquiry of one hundred (100) Poles 
or fewer, or thirty (30) Utility Hole sections or fewer, or two (2) miles of linear ROW or less. The 
Polesllnnerduct Quotation will be valid for thirty (30) calendar days from the date of quotation. 
The Inquiry step results only in the location and mapping o f W Q w e s t  facilities and does not 
indicate whether space is available. The resulting information is provided with Attachment 1 .B. I 

whether or not Qwest has a copy of the Easement Agreement in its possession. Qwest makes 
no representations or warranties regarding the accuracy of its records, and €kG&w&sCLEC 
acknowledges that, to the extent that real property rights run with the land, the original granting 
party may not be the current owner of the property. 

If there IS no other effective agreement ( / . e  , an Interconnection Agreement) between CLEC and 
Qwest concerning access to Poles, Ducts and ROW, then Attachment 3 must be executed by 
both parties in order to start the Inquiry Review and in order for CLEC to obtain access to Poles, 
Ducts and/or ROW. 

2.2 L.- 3 3  R* Attachment 1 .B (Verification) 8 Attachment 4 (Quitclaim Preparation). 
-With respect to Poles and Innerduct, upon review and acceptance of signed Attachment 
l.B and payment of the estimated verification costs by the€d&ev&w . CLEC, W Q w e s t  will 
conduct facilities verification and provide the requested information which may or may not 
include the fo1towing:a review of public and/or internal US&Qwest right-of-ways records for 
restrictions,; identification of additional rights-of-way required; a field survey and site 
investigation of the Innerduct, including the preparation of distances and drawings, to determine 
availability on existing Innerduct; identification of any make-ready costs required to be paid by 
the CLEC, if applicable, prior to installing its facilities. In the case of Po les ,bm 
Attachment 1 .B orders the field verification which may be done jointly. 

’ 

. .  . 
CAkwdecCLEC- 7 .R. A copy of the signed F”’mAttachment 1 .B 
should be sent to the Product Manager while the appropriate fees should be sent to theUiW- 
“Qwest-CLEC Joint Use Manager with the original signed Attachment l.B--fBFR). Upon 
completion of the verification, Attachment 2 will be sent to theJ&MWwbr CLEC by Qwest. 

With respect to ROW, upon review and acceptance of signed Attachment l .B and payment of 
the ROW conveyance consideration, Qwest will deliver to the4hWwiwCLEC- 
an executed and acknowledged Quitclaim of Right of Access Agreement to the €2~- 
Drh\llr(PTCLEC in the form attached hereto as Attachment 4 (the “Quitclaim”) In the event that 
the ROW in question was created by a publicly recorded document and Qwest has a copy of 
such document in its files, a copy of the Easement Agreement, as defined in the Quitclaim, will 
be attached to the Quitclaim and provided to the cn_Dm\lrrcnrCLEC at the time of delivery W 
Ch_PmlrrrlarCLEC of the Quitclaim If the ROW was created by a document that is not publicly 

Exhibit D, Page 2 I U S WEST Colorado SGAT, ApaLJuly 1824,2000 



Verification/Quitclaim Preparation work shall be completed within the time frames designated in 
the table below: 

SIZE OF VERIFICATION REQUEST 

Less than or equal to 100 poles or 30 manholes or 2 miles of linear ROW 

Less than or equal to 200 poles or 60 manholes or 4 miles of linear ROW 

Less than or equal to 300 poles or 90 manholes or 6 miles of linear ROW 

Less than or equal to 400 poles or 120 manholes or 8 miles of linear ROW 

Less than or equal to 500 poles or 150 manholes or 10 miles of lineal 
ROW 
Greater than 500 poles or 150 manholes or 10 miles of linear ROW 

TIME LIMIT (DAYS) 

35 

50 
- 
- 
65 

80 
- 

95 - 
As Neaotiated Between “ 
U S WEST and CLEC 

In the case of ROW, after Qwest has delivered the Quitclaim, theCki&%whCLEC will be 
required to obtain the property owner’s notarized signature on the Consent that IS a part of the 
Quitclaim Although Qwest will provide the identity of the original grantor of the ROW, as 
reflected in Qwest’s records, the fh -kw&uCLEC is responsible for determining the current 
owner of the property and obtaining the proper signature and acknowledgement If Qwest does 
not have a copy of the Easement Agreement in its records, it IS the responsibility of the- 
4&w+&xCLEC to obtain a copy of the Easement Agreement After theC2dkwdwCLrCC has 
obtained the properly executed and acknowledged Consent- (a) if the ROW was created by a 
publicly recorded document, the Cn_Drn\llrlnrCLEC must record the Qurtclaim (with the Consent 
and the Easement Agreement attached) in the real property records of the county in which the 
property IS located, (b) if the ROW was created by a grant or agreement that is not publicly 
recorded, (I) €k&kwbCLEC must  provide Qwest with a copy of the properly executed and 
acknowledged Consent, (it) upon receipt of such Consent, Qwest will provide the &I- 
Prn\llr’PrCLEC with a copy of the Easement Agreement with the monetary terms redacted, and 
(iii) the rn_DrnrrlrlnrCLEC must then record the Quitclaim, together with the Consent and the 
Easement Agreement, in the real property records for the county in which the property is 
located, or (c) if the ROW was created by a non-publicly recorded document, but Qwest does 
not have a copy of the Easement Agreement in its possession, the€&kw+&sCLEC (i) must 
obtain a copy of the Easement Agreement or other suitable documentation reasonably 
satisfactory to Qwest to describe the real property involved and the underlying rights giving rise 
to the quitclaim, and (11) must record the Quitclaim (with the Consent and the Easement 
Agreement or other documentation attached) in the real property records of the county in which 
the property is located In any case, recordation of the properly completed, executed and 
acknowledged Quitclaim gives effect to Qwest’s quitclaim of access to Qwest’s ROW. 

2.3 L D o l e s l D u c t  Order Attachment 2 (Access). LI+xxln the case of Poles and Innerduct, upon 
completion of the inquiry and verification work described in Section 2.2 above ,WQwes t  will 
provide the 42d&w&wCLEC a Poles/lnnerduct Order (Attachment 2) containing annual 
recurring charges, estimated Make-ready costs. Upon receipt of the executed Attachment 2 
Order form from the C.&hw&KLEC and applicable payment for the Make-Ready Fees 
identified, W Q w e s t  will assign the 42dbu&xCLEC’s requested space; Qwest will also 
commence the Make-ready work within 30 days following payment of h e  Make-Ready Fees 
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2.4 

w. W Q w e s t  will notify fh&awdw ' CLEC when Poles/lnnerduct are 
ready for attachment or placement of Facilities. A copy of the signed Attachment 2 form should 
go to the Product Manager while the payment should go to the Joint Use Manager along with 
the original signed Attachment 2. 

NOTE: Make-ready work performed by W Q w e s t  concerns labor only. For Poles it involves 
rearrangement to accommodate the new attachment. For Innerduct, it involves placing the 
standard three innerducts in the conduit to accommodate fiber cable where spare conduit exists. 
Segments without conduit space are considered "blocked". W Q w e s t  will repair or clear 
damaged facilities, but may not construct new facilities as part of Make-ready work. 

Construction work to place conduit or replace poles may be required where facilities are 
blocked. The G d k u k i e  CLEC may contract separately with a W Q w e s t - a p p r o v e d  
contractor to complete the construction provided a USWQwest inspector inspects the work 
during and after construction. Construction attaching to or entering l&W&wm&Qwest-owned 
structure must conform to W Q w e s t  standards. If other parties benefit from construction, the 
costs may be divided among the beneficiaries. Construction costs are not included in 
Attachment 2. The Lk&ixwh ' CLEC is not encouraged to sign the access agreement I 
(Attachment 2 )  until provisions have been made for construction. 

Provision of Dnlnr!, L W  ROW/Poles/lnnerduct Qwest agrees to issue to 
DrnlltrlnrCLEC for any lawful telecommunications purpose, a nonexclusive, revocable Order 
authorizing €h-kaWw CLEC to install, maintain, rearrange, transfer, and remove at its sole 
expense its Facilities on PolesAnnerduct to the extent owned or controlled by 

"SWQwest. Qwest provides access to Poles/lnnerduct/ROW in accordance with the 
applicable federal, state, or local law, rule, or regulation, incorporated herein by this reference, 
and said body of law, which governs this Agreement in the state in which Poles/lnnerduct is 
provided. Any and all rights granted to ' CLEC shall be subject to and I 
subordinate to any future federal, state, and/or local requirements. Nothing in this General 
Information shall be construed to require or compel W Q w e s t  to construct, install, modify, or 
place any Poledlnnerduct or other facility for use by theC+&w+&x ' CLEC. 

The costs included in the Polesllnnerduct 
' 

Verification Fee 
are used to cover the costs incurred by W Q w e s t  in determining if Poles/lnnerduct space is 
available to meet the rn_Bm\rlrlar CLEC's request; however, the 4AWwd.w ' CLEC must agree 
and will be responsible for payment of the actual costs incurred if such costs exceed the 
estimate. If the actual costs are less than the estimate, an appropriate credit can be provided 
upon request. If W Q w e s t  denies acces 

upon which such denial is premised within 45 days of the initial inquiry. 
W Q w e s t  shall do so in writing, 

Likewise, the fees included in the ROW processing costs quotation are used to cover the costs 
incurred by Qwest in searching its databases and preparing the Quitclaim. In the event that 
complications arise with respect to preparing the Quitclaim or any other aspect of 
qMFFknQqurtclarmrng access to Qwest's ROW, the Ga-kwdwCLEC agrees to be responsible 
for payment of the actual costs incurred if such costsexceed the standard fees; actual costs 
shall include, without limitation, personnel time. including attorney timer, 

3. DISPUTE RESOLUTION 

a3.1. - Other than those claims over which a federal or state regulatory agency has exclusive 
jurisdiction, all claims, regardless of legal theory, whenever brought and whether between the 
parties or between one of the parties to this Agreement and the employees, agents or affiliated 
businesses of the other party, shall be resolved by arbitration. A single arbitrator engaged in the 
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practice of law and knowledgeable about telecommunications law shall conduct the arbitration in 
accordance with the then current rules of the American Arbitration Association (“W) unless 
otherwise provided herein. The arbitrator shall be selected in accordance with AAA procedures 
from a list of qualified people maintained by AAA. The arbitration shall be conducted in the 
regional AAA office closest to where the claim arose. 

83.2. - All expedited procedures prescribed by the AAA shall apply. The arbitrator’s decision shall be I 
final and binding and judgment may be entered in any court having jurisdiction thereof. 

C3.3. - Other than the determination of those claims over which a regulatory agency has exclusive I 
jurisdiction, federal law (including the provisions of the Federal Arbitration Act, 9 U.S.C. 
Sections 1-16) shall govern and control with respect to any issue relating to the validity of this 
Agreement to arbitrate and the arbitrability of the claims. 

423.4. - If any party files a judicial or administrative action asserting claims subject to arbitration, and 1 
another party successfully stays such action and/or compels arbitration of such claims, the party 
filing the action shall pay the other party’s costs and expenses incurred in seeking such stay or 
compelling arbitration, including reasonable attorney’s fees. 
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ATTACHMENT 1. A 

! 
t Signature Signature 

General Agreement No. 
BAN Number (must be assigned before processing): 

PolesllnnerductfROW Inquiry Preparation Fee I 
Date Submitted: Date Replied to GG~&w&x ’ CLEC: 

4&JkwdaCLrCC Name: 

Contact name: 
Address: 
Phone Number: 
e-mail address: 
State or location of inquiry: 

Poles/lnnerduct Permit Database Search Costs Quotation 
(One Mile Minimum) 

costs ,-  Est. Miles -- 
‘Inquiry Fe- ’ see attached pricing chart - 1. Pole 

Total - 

U p e u a k s e e  attached pricing chart 17, 2. Innerduct lk&kwe4 Inquiry Fee 
$ 

Records ilnquiry Q - 7 .  1- see attached pricing chart 

4. - Estimated Interval for Completion of l t e m s l n r : l ,  2 and/or 3: 10 Days 

4 5 .  - Additional requirements of ~~&Fw&x  CLEC: I 
This Inquiry will result in (a) in the case of Poles and Innerduct, a drawing of the duct or innerduct structure 
fitting the requested route, if available, and a quote of the charges for field verification, andlor (b) in the case of 
ROW a ROW identification matrix, and quote of the charges for preparation of, and consideration for, the 
necessary Quitclaims. In the case of Poles, the name and telephone number of the Field Engineer will be 
provided so that the Ch-kwdw CLEC may contact the W Q w e s t  Field engineer and discuss attachment 
plans. If a field verification of the poles is required, Attachment 1.8 must be completed and the appropriate 
charges paid. Innerduct verification is always needed. 

By signing below and providing payment of the Estimated Costs identified above, the€&dkwdw ’ CLEC 
desires W Q w e s t  to proceed with the processing of its databaselrecords search and acknowledges receipt 
of this General Information, including the General Terms and Conditions under which W Q w e s t  offers such 
Poles/lnnerduct. 
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Name Typed or Printed 

Title 

Name Typed or Printed 
PRODUCTMANAGER 
Title 

This signed form (original) should be sent with a check for the Inquiry amount ($1 14 per mile or $171 per mile) 
to: 

Pam Fisher, USUESTQwest CLEC Joint Use, 6912 
801 12 

303-792-6990 

A copy of this form should be sent with two acceptably-detailed 

S Quentin, Suite 101, Engiewood, CO I 

maps showing the requested route to: 

John Carveth, W Q w e s t  Structure Product Manager, Suite 2330, 1801 California, Denver, I 
CO 80202 303-896-0789 
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ATTACHMENT l . B  

I 
I d  

j Qwest Corporation 
I 

I I  
- 

General Agreement No. 

Signature 

Name Typed or Printed 

Title 

@ Date 

BAN Number: 
I Poles/lnnerduct Verification/ROW Quitclaim Preparation Costs Quotation 

Signature 
JOHN CARVETH 
Name Typed or Printed - 
PRODUCTMANAGER 
Title 

Date 

Date Nonrefundable Received: I Date Replied f04h-Bxwk . CLEC: 

**NOTE: THIS ATACHMENT WILL BE COMPLETED BY W Q W E S T  AND SENT TO THE 
I&UXKXRCLEC FOR SIGNATURE AFTER THE DATABASE INQUIRY IS COMPLETE.** 

Estimated Costs 
Charge 

Number Total 

1. Pole Field Swwy-Verification Fee (1 0 pole minimum)see attached pricing chart 
$ 

2. Innerduct Field SwayVerification Fee see attached pricing chart $ 44-23 

3. Quitclaim Preparation and Consideration $ per Quitclaim 
.$ 

3-4. - Estimated Interval for Completion of ltemsA-e&: 1, 2 and/or 3: Working Days 

5. Additional requirements of &b-kw&x . CLEC: 

*c  om men t s : 

By signing below and providing payment of the Total Estimated Costs identified above, theChDm\llrlar ’ CLEC 
desires USUQwest to proceed with the processing of its field survey/preparation of Quitclaims, and 
acknowledges receipt of this General Information, including the General Terms and Conditions under which 
;Qwest offers s;ch ROWIPolesllnnerduct. TheCn_Drr\\rlrlcrr . CLEC 
acknowledges the above costs are estimates only and rn.orn\rlrcnrCLEC may be financrally responsible for 
final actual costs which exceed this estimate, or receive credit if requested. 
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A copy of this form signed form should be sent to: 

John Carveth, W Q w e s f  Structure Product Manager, Suite 2330,1801 California, Denver, } 
CO 80202 

0 .'he original signed form should be sent with a check for the verification amount to: 

I Pam Fisher, ULUU€SXQwest CLEC Joint Use, 691 2 S Quentin, Suite 101, Englewood, CO 
80112 
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1. SCHEDULE A-PRICING CHART 

INQUIRY, VERIFICATION, UNAUTHORIZED ATTACHMENT RATES BY STATE 

ry and Verification, Poles and Ducts aTnqui 
STATE POLE/ROW DUCT POLE DUCT 

INQUIRY mQUIRY VERIFICATION VERIFICATION 
per mile* * * per mile*** per pole* * * per manhole* * * 

*** Qwest is currently recalculating costs for all states. Figures for all states will be provided when they 
are available. 

ID $ 

SD $ $ $ $ 

WA* $ $ $ $ 

* ordered rates by the state commission. 

Unauthorized Attachments 

Oregon: Sanctions for unauthorized attachments will comply with House Rule 860. 

Utah, Idaho, Washington: Unauthorized attachment charges will be $200.00 per pole or innerduct segment 
between manholes. 

11 other states: Unauthorized attachment charges will be according to Section 9.1 of Attachment 3. 
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ATTACHMENT 2 

Polesllnnerduct Order General Agreement No 
BAN Number: 

1 Annual Charge 

I .  &Pole A#a&wdAttachment, 1 $ i&St 
Per W Pole I 

‘*NOTE: THIS FORM WILL BE COMPLETED B Y W Q W E S T A N D  SENT T O W C L E C F O R  
SIGNATURE?’ 

1 

Total Annual 
Charge 

$ 

Quantity 

Make-ready Work required: Yes ( ) No ( 1 Date Received: 

2. &Innerduct Occupancy, Per 
Foot 

If Yes is checked, estimated Make-ready costs: $ 
Note: Make-Ready charges do not include construction work to enhance infrastructure 

$ J%& $ 

The following Attachments are hereby incorporated by reference into this Order: 

For Poles, quantity is based on the number of vertical feet used (One cable attachment = one foot). If you 
choose not to place an order at this time, these Poles/lnnerduct will be assigned on a first come-first served 
basis. 

Additional Comments: THE ESTIMATED COSTS ARE FOR THE INSTALLATION OF INNERDUCT OR 
REARRANGEMENT PER THE WORK SHEETS. THE ANNUAL RECURRING CHARGE FOR YEAR 2000 
HAS BEEN PRORATED TO ( /DAY * DAYS). PLEASE PROVIDE PAYMENT FOR THE 
MAKE-READY COSTS AND THE PRORATED 2000 RECURRING FEE ALONG WITH THlS SIGNED ORDER 

By signing below and providing payment of the Make-ready costs and the first year‘s prorated Annual 

I Recurring Charge (or, if CLEC -requests Semiannual billing, then the first half-year’s prorated Semiannual 
Recurring Charge), the Gb&xw&x ’ CLEC desires W Q w e s t  to proceed with the Make-ready Work identified 
yerein and acknowledges receipt of the General Terms and Conditions under w h i c h W Q w e s t  offers such 

agreeing to the access 
described herein. 
* oles/lnnerduct. By signing this document you are 
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Return this signed form and check to: Pam- Fisher, Qwest CLEC Joint Use, Suite 101,6912 I 
S. Quentin, Englewood, CO 80112 

Signature I 

;end a copy to: John Carveth, Structure Product Manager, Suite 2330, 1801 California, Denver, CO 80202 

US44STQwest Field Engineer: 

Signature 
JOHN CARVETH 

Phone Number: 

Name Typed or Printed 
~ 

Name Typed or Printed 
PRODUCT MANAGER 

1 Date 
I 1  

Date 
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ATTACHMENT 3 

General Agreement No. 

r l Q W E S T  RIGHT OF WAY ACCESS, POLE ATTACHMENT AND/OR INNERDUCT 
OCCUPANCY 

GENERAL TERMS AND CONDITIONS 

1 

' CLEC") and WUESJ 
~ i - ( 2 S M Q Q w e s t  Corporation ("Qwest"), for one or more Orders for the & 
&w&uCLEC - to obtain access to Qwest's Right-of-way ("ROW) andlor to installlattach and maintain their 
communications facilities ("Facilities") to U"'rQwest's Poles and/or placement of Facilities on or within 
"C\""rQwest's Innerduct (collectively "Poles/lnnerduct") described in the General Information and Go- 
Dml,;dnrCLEC Map, which are incorporated herein by this reference (singularly "Order" or collectively, 
"Orders"). If there is no other effective agreement (Le., an Interconnection Agreement) between CLEC and 
Qwest concerning access to Poles, Ducts and ROW, then this AgreemenUAttachment 3 must be executed by 
both parties in order to start the Inquiry Review and in order for CLEC to obtain access to Poles, Ducts and/or 
ROW. 

This is an Agreement between ('I- . .  

I. SCOPE. 

1 . I  Subject to the provisions of this Agreement, W Q w e s t  agrees to issue to f k - M w # w C L E C  
for any lawful telecommunicatlons purpose, @one or more nonexclusive, revocable Orders 
authorizing rnSm\rlrlnrCLEC to attach maintain, rearrange, transfer, and remove at its sole 
expense its Facifrttes on Potes/tnnerduct owned F o r  controlted by W Q w e s t ,  
and/or (b) access to Qwest's ROW to the extent that (I) such ROW exists, and (ii) Qwest has the 
right to grant access to the CA-kwdsCLEC Any and alt rights granted to -CLEC 
shall be subject to and subordinate to any future local, state and/or federal- 
requirements and in the case of ROW to the original document grantrng the ROW to Qwest or 

its predecessors 

1.2 Except as expressly provided herein. nothing in this Agreement shall be construed to require or 
compel LXWQwest to construct, install, modify, or place any Poles/lnnerduct or other facility for 
use by --CLEC or to obtain any ROW f o r r C L E C ' s  use. 

1.3 W Q w e s t  agrees to provide access to ROW/Poles/lnnerduct in accordance with the I 
applicable local, state or federal law, rule, or regulation, incorporated herein by this reference, 
which governs this Agreement in the state in which Polesllnnerduct is provided. 

2. TERM. Any Order issued under this Agreement for Pole attachments or Innerduct occupancy shall 
continue in effect for the term specified in theorder Any access to ROW shall be non-exclusive and 
perpetual, subject to the terms and conditions of the Quitclaim (as hereinafter defined) and the original 
instrument granting the ROW to Qwest This Agreement shall continue during such time GQ- 
€4wtdwCLEC is providing Poles/lnnerduct attachments under any Order to this Agreement. 

3. TERMINATION WITHOUT CAUSE. 

3.1 €A&uwk&CLECTo the extent permitted by law, either party may terminate this Agreement I 
(which will have the effect of terminating all Orders hereunder), or any individual Order(s) 
hereunder, without cause, by providing notice of such termination in writing and by certified Mail 
to W t h e  other party. The written notice for termination without cause shall be dated as of the } 
day it is mailed and shall be effective no sooner than one hundred twenty (120) calendar days 
from the date of such notice. 
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3.2. Termination of this Agreement or any Order hereunder does not release either party from any 
liability under this Agreement that may have accrued or that arises out of any claim that may 
have been accruing at the time of termination, including indemnity, warranties, and confidential 
information. 

I ’ CLEC terminates this 
Agreement without Cause, Cn_Drh\llrinr . CLEC shall pay termination charges equal to the amount 
of fees and charges remaining on the terminated Order(s) and shall remove its Facilities from 
the Polesllnnerduct within sixty (60) days, or cause W Q w e s t  to remove its Facilities from the 

’ CLEC 
shall be liable for and pay all fees and charges provided for in this Agreement t o W Q w e s t  
until 4k+&w&& CLEC’s Facilities are physically removed. Notwithstanding anything herein to 
the contrary, upon the termination of this Agreement for any reason whatsoever, all Orders 
hereunder shall simultaneously terminate. 

3.3 If W Q w e s t  terminates this Agreement for Cause, or if f&=kw&s - 

Poles/innerduct at rn_D*n\rlrlnr CLEC’s expense; provided, however, that Ch_Drh\rlrlar - 

3.4 If this Agreement or any Order is terminated for reasons other than Cause, then €A+ 
&kw+r&CLEC shall remove its Facilities from Poles/lnnerduct within one hundred and eighty 
(1 80) days from the date of termination; provided, however, thatJ&Suw&r ’ CLEC 
-CLEC shall be liable for and pay all fees and charges provided for in 
this Agreement to W Q w e s t  untill&-&wdw CLECs Facilities are physically removed. 

3.5 W Q w e s t  may abandon or sell any Polesllnnerduct at any time by giving written notice to the 
42AkwdwCLEC. -Upon abandonment of Poles/lnnerduct, and with the concurrence of the 
other f 2 A 2 ~ 4 ~  CLEC(s), if necessary, €AJhwdw . CLEC shall, within sixty (60) days of such 
notice, either apply for usage with the new owner or purchase the Poles/lnnerduct from 
LGWQwest, or remove its Facilities therefrom. Failure to remove its Facilities within sixty (60) I 
days shall be deemed an election to purchase the Poles/lnnerduct at the current market value. 

0,. CHARGES AND BILLING. 

4.1. C n C L E C  agrees to pay W Q w e s t  Poles/lnnerduct usage fees (“Fees”) as specified I 
in the Order. Fees will be computed in compliance with applicable local, state and Federal law, 
regulations and guidelines. Such Fees will be assessed, in advance on an annual basis. Annual 
Fees will be assessed as of January 1st of each year. Fees are not refundable except as 
expressly provided herein. 
specified herein within thirty (30) days from receipt of invoice. Any outstanding invoice will be 
subject to applicable finance charges. 

Cb-&w&x CLEC shall pay all applicable Fees and charges I 

4.2. W Q w e s t  has the right to revise Fees, at its sole discretion, upon written notice to& 
&kuidwCLEC within at least sixty (60) days prior to the end of any annual billing period. 

5. INSURANCE. The €&-fkwh CLEC shall obtain and maintain at its own cost and expense the 
following insurance during the life of the Contract: 

5.1. Workers’ Compensation and/or Longshoremen’s and Harbor Workers Compensation insurance 
with (1) statutory limits of coverage for all employees as required by statute; and (2) although 
not required by statute, coverage for any employee on the job site; and (3) Stop Gap liability or 
employer’s liability insurance with a limit of One Hundred Thousand Dollars ($1 00,000.00) for 
each accident. 

5.2 General liability insurance providing coverage for underground hazard coverage (commonly 
referred to as “U” coverage), producWcompleted operations, premises operations, independent 
contractor’s protection (required if contractor subcontracts the work), broad form property 
damage and contractual liability with respect to liability assumed by the 42&%w&x ‘ CLEC 
hereunder. This insurance shall also include: (1) explosion hazard coverage (commonly 
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5.3 

5.4 

5.5 

5.6 

5.7 

referred to as “ X  coverage) if the work involves blasting and (2) collapse hazard coverage 
(commonly referred to as “C” coverage) if the work may cause structural damage due to 
excavation, burrowing, tunneling, caisson work, or under-pinning. The limits of liability for this 
coverage shall be not less than One Million Dollars ($1,000,000.00) per occurrence combined 
single limit for bodily injury or property damage. These limits of liability can be obtained through 
any combination of primary and excess or umbrella liability insurance. 

Comprehensive automobile liability insurance covering the use and maintenance of owned, non- 
owned and hired vehicles. The limits of liability for this coverage shall be not less than One 
Million Dollars ($1,000,000.00) per occurrence combined single limit for bodily injury or property 
damage. These limits of liability can be obtained through any combination of primary and 
excess or umbrella liability insurance. 

CLEC from time-to-time during the life of the Contract I W Q w e s t  may require the 4 2 4 k w k b  
to obtain additional insurance with coverage or limits in addition to those described above. 
However, the additional premium costs of any such additional insurance required by USWQwest 

arrange to have s m y  and directly to W=he insuring 
carrier(s). LJSWQwest shall be authorized by the ~~SKW&F ’ CLEC to confer directly with the 
agent(s) of the insuring carrier(s) concerning the extent and limits of theCn_Dm\rlr(nr . CLEC’s 
insurance coverage in order to assure the sufficiency thereof for purposes of the work 
performable under the Contract and to assure that such coverage as a hole with respect to the 
work performable are coordinated from the standpoint of adequate coverage at the least total 
premium costs. 

- 

shall be borne by ’ CLEGQwest, and the . CLEC- 

The insuring carrier(s) and the form of the insurance policies shall be subject to approval by 
W Q w e s t .  The&Akw&x CLEC shall forward to W Q w e s t ,  certificates of such insurance I 
issued by the insuring carrier(s). The insuring carrier(s) may use theACORD form, which is the 
Insurance Industries certificate of insurance form. The insurance certificates shall provide that: 
(1) W Q w e s t  is named as an additional insured; ( 2 )  thirty (30) calendar days prior written 
notice of cancellation of, or material change or exclusions in, the policy to which the certificates 
relate shall be given to W Q w e s t ;  (3) certification that underground hazard overage 
(commonly referred to as “U” coverage) is part of the coverage; and (4) the words “pertains to 
all operations and projects performed on behalf of the certificate holder” are included in the 
description portion of the certificate. The G+&xw&x CLEC shall not commence work 
hereunder until the obligations of the €&kw&is CLEC with respect to insurance have been 
fulfilled. The fulfillment of such oblrgations shall not relieve the€b-&wdw ’ CLEC of any liability 
hereunder or in any way modify the 4&l&w&x CLEC’s obligations to indemnify4SW.Qwest. 

Whenever any work is performed requiring the excavation of soil or use of heavy machinery 
within fifty (50) feet of railroad tracks or upon railroad right-of-way, a Railroad Protective Liability 
Insurance policy will be required. Such policy shall be issued in the -name of the Railroad with I 
standard limits of Two Million Dollars ($2,000,000.00) per occurrence combined single limit for 
bodily injury, property damage or physical damage to property with an aggregate limit of Six 
Million Dollars ($6,000,000.00). In addition, said policy shall name W Q w e s t  and the 6e- 
Dm\ril.lnrC LEC/Su- ’ CLEC on the declarations page with respect to its interest in 
these specific job. Said insurance policy shall be in form and substance satisfactory both to the 
W Q w e s t  and the Railroad and shall be delivered to and approved by both parties prior to the I 
entry upon or use of the Railroad Property. 

- 

I 

Whenever any work must be performed in the Colorado State Highway right-of-way, policies 
and certificates of insurance shall also name the State of Colorado as an additional insured. 
Like coverage shall be furnished by or on behalf of any subcontractor. Copies of said 
certificates must be available on site during the performance of the work. 

6. CONSTRUCTION AND MAINTENANCE OF FACILITIES. 
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6.1 

6.2 

6.3 

6.4. 

6.5 

W Q w e s t  retains the right, in its sole judgment, to determine the availability of space on 
Potes/lnnerduct. When modifications to a W Q w e s t  spare conduit include the placement of 
innerduct, W Q w e s t  retains the right to install the number of innerducts required to occupy the 
conduit structure to its full capacity. In the event W Q w e s t  determines that rearrangement of 

* CLEC’s Facilities can be the existing facilities on Poles/lnnerduct is required before €b-&w&x 
accommodated, the cost of such modification will be included in the G~&Ku&s . CLEC’s 
nonrecurring charges for the associated Poles/lnnerduct Order. 

L__ 

ch.Drr\\r;riarCLEC shall be solely responsible for obtaining the necessary underlying legal I 
authority to occupy Poles/lnnerduct on governmental, federal, Native American, and private 
rights of way, as applicable, and W Q w e s t  does not warrant or represent that providing- 
4&ewi#CLEC with access to the Poles/lnnerduct in any way constitutes such legal right.-The 
r r \ C L E C  shall obtain any necessary permits, licenses, bonds, or other legal authority 
and permission, at the Lh-&%wk CLEC’s sole expense, in order to perform its obligations 
under this Agreement. The rn_Dm\t!rlnr ’ CLEC shall contact all owners of public and private 
rights-of-way, as necessary, to obtain written permission required to perform the work prior to 
entering the property or starting any work thereon and shall provide W Q w e s t  with written 
documentation of such legal authority prior to placement of its facilities on or in the 
Poles/lnnerduct. The Ce4kwda CLEC shall comply with all conditions of rights-of-way and 
Orders. 

fAa4bwkCLEC’s Facilities shall be placed and maintained in accordance with the I 
requirements and specifications of the current applicable standards of Bellcore Manual of 
Construction Standards, the National Electricat Code, the National Electrical Safety Code, and 
the rules and regulations of the Occupational Safety and Health Act, all of which are 
incorporated herein by reference, and any governing authority having jurisdiction of the subject 
matter of this Agreement. Where a difference in specifications exists, the more stringent shall 
apply. Failure to maintain Facilities in accordance with the above requirements shall be Cause 
as referenced in Section 3 to this Agreement for termination of the Order in question. 
Termination of more than two (2) Orders in any twelve-month period pursuant to the foregoing 
sentence shall be Cause as referenced in Section 3 for termination of this Agreement. 
I Q w e s t ’ s  procedures governing its standard maintenance practices shall be made 
available upon request for public inspection at the appropriate W Q w e s t  premises. 4 2 -  
~&wI&xCLEC’S procedures governing its standards maintenance practices for Facilities shall 
be made available to USUQwest upon written request. fib&awk . CLEC shall within thirty 
(30) days comply and provide the requested information to W Q w e s t  to bring their facilities 
into compliance with these terms and conditions. 

In the event of any service outage affecting both4EWQwest and 4Adkwdw ‘ CLEC, repairs 
shall be effectuated on a priority basis as established by local, state or federal requirements, or 
where such requirement do not exists, repairs shall be made in the following order: electrical, 
telephone (local), telephone (long distance), and cable television, or as mutually agreed to by 
the users of the effected Poles/lnnerduct. 

In the event of an infrastructure outage, the rn.Drn\rlr(n+ ’ CLEC should contact their Network 
Ma i n t e na n ce Cent e rat 
-at 1-800-223-7881 or the€&&wudw ’ CLEC may contact their Account 

Manager at the interconnect Service Center. 

7. MODIFICATION TO EXISTING POLESANNERDUCT. 

7.1. If €~&Kw&x ’ CLEC requests USWQwest to replace or modify existing Poles/lnnerduct to 
increase its strength or capacity for the benefit of the rn_Dmrrtrlrrr . CLEC and W Q w e s t  

pay W Q w e s t  the total replacement cost, USWsQwest’s cost to transfer its attachments, as 
determines in its sole discretion to provide the requested capacity, thei&&uw&s . CLEC- 
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7.2 

necessary, and the cost for removal (including destruction fees) of any replaced 
Poles/lnnerduct, if such is necessary. Ownership of new Polesllnnerduct shall vest in 
USUQwest. To the extent that a modification is incurred for the benefit of multiple parties,& 
4biwcksCLEC shall pay a proportionate share of the total cost as outlined above, based on the 
ratio of the amount of new space occupied by the Facilities to the total amount of space 
occupied by all parties joining the modification. Modifications that occur in order to bring 
Poles/lnnerduct into compliance with applicable safety or other requirements shall be deemed to 
be for the benefit of the multiple parties and€bJkw&s  ' - CLEC shall be responsible for its pro 
rata share of the modification cost. Except as set forth herein,- ' CLEC shall have no 
obligation to pay any of the cost of replacement or modification of Poleshnerduct requested 
solely by third parties. 

I 

I Written notification of modification initiated by or on behalf of"'=\"'Qwest shall be provided to 
€kdhw&uCLEC at least sixty (60) days prior to beginning modifications if such modifications 
are not the result of an emergency situation. Such notification shall include a brief description of 
the nature and scope of the modification. I f C k d b w k s  ' - CLEC does not rearrange its facilitates 
within sixty (60) days after receipt of written notice from USWQwest requesting such 
rearrangement, W Q w e s t  may perform or cause to have performed such rearrangement and 
C Q - R ~ ~ W C L E C  shall pay for cost thereof. No such notice shall be required in emergency 
situations or for routine maintenance of Poles/lnnerduct. 

8. INSPECTION OF FACILITIES. W Q w e s t  reserves the right to make final construction, subsequent 
and periodic inspections of €b-@w&s CLEC's facilities occupying the Poles/lnnerduct system. 4%- 
RwudwCLEC shall reimburse USWQwest for the cost of such inspections except as specified in 
Section 8 hereof. 

8.1. I Ce-&a4hCLEC shall provide written notice to I Q w e s t ,  at least fifteen (15) days in 
advance, of the locations whereJkdkwda ' CLEC's plant is to be constructed. 

8.3. 

8.4. 

8.5. 

I The CAPwudw . CLEC shall forward Exhibit A, entitled "Pulling In Report" attached hereto and 
incorporated herein by this reference, to USWQwest within five (5) business days of the date@) 
of the occupancy. 

W Q w e s t  shall provide written notification to Gb-kwdw ' CLEC within seven (7) days of the 1 
date of completion of a final construction inspection. 

Where final construction inspection by U Q w e s t  has been completed, rh_[>rr\\,trln* ' CLECshall 
be obligated to correct non-complying conditions within thirty (30) days of receiving written 
notice from USUQwest. In the event the corrections are not completed within the thirty (30)- 
day period, occupancy authorization for the Polesllnnerduct system where non-complying 
conditions remain uncorrected shall terminate immediately, regardless of whether 6s- 
P..\\llr'P.CLEC has energized the facilities occupying said Polesllnnerduct system, unless 
USWQwest has provided €k&wwdw ' CLEC a written extension to comply. €&Wwda . CLEC 
shall remove its facilities from said Poles/lnnerduct in accordance with the provisions set forth in 
Section 10 of this Agreement. No further occupancy authorization shall be issued to 423- 

' CLEC's 
facilities are removed from the PolelConduit system where such non-complying conditions exist. 
If agreed to in writing, by both parties, W Q w e s t  shall perform such corrections and 6e- 
Drh\r;rlnrCLEC shall pay U Q w e s t  the cost of performing such work. Subsequent inspections 
to determine if appropriate corrective action has been taken my be made b y W . Q w e s t .  

I &bwdwCLEC until such non-complying conditions are corrected or until fA-&w&x - 

Once the GAkawku ' CLECs facilities occupy W Q w e s t  Polesllnnerduct system and Exhibit A 
has been received by Qwest, Qwest may perform periodic inspections. The cost of 
such inspections s h a l l z b y  W Q w e s t ,  unless the inspection reveals any violations, 
hazards, or conditions indicating that 4A-ReMw ' CLEC has failed to comply with the provisions 
set forth in this Agreement, in which case theCk4bwdw . CLEC shall reimburse &JSWQwest for 
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a 

9. 

0 

IO. 

a,. 

8.6. 

8.7. 

full costs of inspection, and re-inspection to determine compliance as required. A Qa- 
&kw+&isCLEC - representative may accompany USWQwest on field inspections scheduled 
specifically for the purpose of inspecting ~ ~ & K w & s  ‘ CLEC’s Facilities; however, &a- 
”m\l;r’bcCLEC’s costs associated with its participation in such inspections shall be borne by€& 
D m m l l r l n r m .  - LSWQwest shall have no obligation to notify 4h&ewik ’ CLEC, and 
&4d#CLEC - shall have no right to attend, any routine field inspections. 

The costs of inspections made during construction and/or the final construction survey and 
subsequent inspection shall be billed to the fA&awik ‘ CLEC within thirty (30) days upon 
completion of the inspection. 

Final construction, subsequent and periodic inspections or the failure to make such inspections, 
shall not impose any liability of any kind upon USU&Qwest, and shall not relieve €3- 
t&widwCLEC __. of any responsibilities, obligations, or liability arising under this Agreement. 

UNAUTHORIZED FAClLlTlTES 

9.1 

9.2 

9.3 

If any facilities are found attached to Poles/lnnerduct for which no Order is in effect,USW, 
without prejudice to any other rights or remedies under this Agreement, shall assess an 
unauthorized attachment administrative fee of Two Hundred Dollars ($200.00) per attachment 
per Pole or innerduct run between manholes, and require ther,_D,n\rldar ’ CLEC to submit in 
writing. within ten (IO) day after receipt of written notification fromUSW of the unauthorized 
occupancy, a Poles/lnnerduct application. If such application is not received by USW within the 
specified time period, the €h&kw& CLEC will be required to remove its unauthorized facility 
within ten (1 0) days of the final date for submitting the required application, USW may remove 
the fA-&kw& CLEC’s facilities without liability, and the cost of such removal shall be borne by 
the GQ-WN~S CLEC. 

For the purpose of determining the applicable charge, the unauthorized Poles/lnnerduct 
occupancy shall be treated as having existed for a period of five (5)  years prior to its discovery, 
and the charges, as specified in Section 4, shall be due and payable forthwith whether or not 
fA-&x&sCLEC is ordered to continue the occupancy of the Poles/lnnerduct system. I 
No act or failure to act by W Q w e s t  with regard to an unauthorized occupancy shall be } 
deemed to constitute the authorization of the occupancy; any authorization that may be granted 
subsequently shall not operate retroactively or constitute a waiver by W Q w e s t  of any of its I 
rights of privileges under this Agreement or otherwise. 

REMOVAL OF FACILITIES. Should lJSWQwest, under the provisions of this Agreement, remove& 
D m \ C L E C ’ s  Facilities from the Poles/lnnerduct covered by any Order (or otherwise), U Q w e s t  
will deliver the Facilities removed upon payment by 42Abwdw CLEC of the cost of removal, storage 
and delivery, and all other amounts due W Q w e s t .  If payment is not received by W Q w e s t  within 
thirty (30) days, G&kw+&x ’ CLEC will be deemed to have abandoned such facilities, and”C\R’Qwest 
may dispose of said facilities as it determines to be appropriate. I f W Q w e s t  must dispose of said 
facilities, such action wili not relieve € k d & e u k  - CLEC of any other financial responsibility associated 
with such removal as provided herein. Ift&&kw&u CLEC removes its Facilities from Poles/lnnerduct 
for reasons other than repair or maintenance purposes, t h e C & b w d w  ’ CLEC shall have no right to 
replace such facilities on the Poles/lnnerduct until such time as all outstanding charges due to 
W Q w e s t  for previous occupancy have been paid in full. ~~SKW&F . CLEC shall submit Exhibit B, 
entitled “Notification of Surrender of Modification of Conduit Occupancy License byf&&wdw . CLEC,” 
or Exhibit C, entitled “Notification of Surrender of Modification of Pole Attachment by €ha- 
€huAdsCLEC,” each as attached hereto, advising W Q w e s t  as to the date on which the removal of 
Facilities from each Poles/lnnerduct has been completed. 

I INDEMNIFICATION AND LIMITATION OF LIABILITIES. Cn_Dm\rrrinr ’ CLEC shall indemnify and hold 
harmless UWQwest,  its owners, parents, subsidiaries, affiliates, agents, directors, and employees 
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against any and all liabilities, claims, judgments, losses, orders, awards, damages, costs, fines, 
penalties, costs of defense, and attorneys’ fees (“Liabilities”) to the extent they arise from or in 
connection with: (1) infringement, or alleged infringement, of any patent rights or claims caused, or 
alleged to have been caused, by the use of any apparatus, appliances, equipment, or parts thereof, 
furnished, installed or utilized by the CLEC; (2) actual or alleged fault or negligence of the 
Pn_DmrririnrCLEC, its officers, employees, agents, subcontractors and/or representatives; (3) 
furnishing, performance, or use of any material supplied by€b-&w&x ’ CLEC under this Contract or 
any product liability claims relating to any material supplied by rh_D*n\rlrlnr ‘ CLEC under this Contract; 
(4) failure of CG-WW&F CLEC, its officers, employees, agents, subcontractors and/or representatives 
to comply with any term of this Contract or any applicable local, state, or federal law or regulation, 
including but not limited to the OSH Act and environmental protection laws; (5) assertions under 
workers’ compensation or similar employee benefit acts byC&Pusdw CLEC or its employees, agents, 
subcontractors, or subcontractors’ employees or agents; (6) the acts or omissions (other than the gross 
negligence or willful misconduct) of ~ Q w e s t ,  its officers, employees, agents, and representatives, 
except as otherwise provided in paragraphs 11.3 and 11.4 below; and/or, (7) any economic damages 
that may rise, including damages for delay or other related economic damages that t h e W Q w e s t  or 
third parties may suffer or allegedly suffer as a result of the performance or failure to perform work by 
the Cr\-Dm\rlrlnr ’ - CLEC. If both W Q w e s t  and the Cn..Dm\rirlar CLEC are sued as a result of or in 
connection with the performance of work arising out of this Contract, the parties hereby agree that the 
defense of the case (including the costs of the defense and attorneys’ fees) shall be the responsibility of 
the 4ASmwku . CLEC, if W Q w e s t  desires. +JSWQwest shall give the €k-&w+& ’ CLEC reasonable 
written notice of all such claims and any suits alleging such claims and shall furnish upon the& 
i&w&xCLEC’s request and at the 4 A 4 k w d a  CLEC’s expense all information and assistance 
available to the W Q w e s t  for such defense. The parties shall employ Article 13, Dispute Resolution, 
to resolve any dispute concerning the proportional fault and liability after the underlying case is 
terminated. 

’ 

11.1 

11.2 

11.3 

11.4 

IF WORK IS PERFORMED IN THE STATE OF WASHINGTON UNDER THIS GENERAL 
CONTRACT, THE rn_Dnn\llnFnCLEC ACKNOWLEDGES AND AGREES THAT THIS 
INDEMNIFICATION OBLIGATIONSHALL INCLUDE, BUT IS NOT LIMITED TO, ALL 
CLAIMS AGAINSTWQWEST BY AN EMPLOYEE OR FORMER EMPLOYEE OF THE 
-CLEC, AND THE & W J W U E R C L E C  EXPRESSLY WAIVES ALL 
IMMUNITY A N D m T A T I O N  ON LIABILITY UNDERANY INDUSTRIAL INSURANCE 
ACT, OTHER WORKERS’ COMPENSATION ACT, DISABILITY BENEFIT ACT, OR 
OTHER EMPLOYEE BENEFIT ACT OF ANY JURISDICTION WHICH WOULD 
OTHERWISE BE APPLICABLE IN THE CASE OF SUCH A CLAIM. 

Except as expressly provided herein, NEITHER PARTY SHALL BE LIABLE TO THE 
OTHER FOR ANY INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES 
OF ANY KIND, INCLUDING BUT NOT LIMITED TO, ANY LOSS OF USE, LOSS OF 
BUSINESS OR LOSS OF PROFIT, provided, however, there shall be no limitation on a 
party’s liability to the other for any fines or penalties imposed on the other party by any court 
of competent jurisdiction or federal, state or local administrative agency resulting from the 
failure of the party to comply with any term or condition of this Contract or any valid and 
applicable law, rule or regulation 

FOR ANY WORK PERFORMED IN ARIZONA, IDAHO, SOUTH DAKOTA, UTAH OR 
WASHINGTON, SECTION ll(6) SHALL NOT EXTEND TO THE SOLE NEGLIGENCE OF 
USWQWEST BUT SHALL EXTEND TO THE NEGLIGENCE OF W Q W E S T  WHEN 
CONCURRENT WITH THAT OF THE -CLEC. 

FOR ANY WORK PERFORMED IN THE STATES OF MINNESOTA, NEBRASKA, NEW 
MEXICO, OR OREGON, ARTICLE 1 1  SHALL NOT APPLY, EXCEPT THAT SECTION 1 1  
SHALL APPLY FOR WORK PERFORMED IN MINNESOTA FOR MAINTENANCE OR 
REPAIR OF MACHINERY, EQUIPMENT, OR OTHER SUCH DEVICES, USED AS PART 
OF A MANUFACTURING, COVERING, OR OTHER PRODUCTION PROCESS 
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INDULGING ELECTRIC, GAS, STEAM, AND TELEPHONE UTILITY EQUIPMENT USED 
FOR PRODUCTION, TRANSMISSION, OR DISTRIBUTION PURPOSES. 

12. FORCE MAJEURE - I 

I @ 12.1 T h e G A J k w d a  ’ CLEC shall be excused from its performance as to any Order if prevented by 
acts or events beyond the Ckdkwdw CLEC’s reasonable control including extreme weathei 
conditions, strikes, fires, embargoes, actions of civil or military law enforcement authorities, acts 
of God, or acts of legislative, judicial, executive, or administrative authorities. 

12.2 If such contingency occurs, W Q w e s t  may elect: I 
12.2.1 To terminate this Agreement as to the Order in question; or 

12.2.2 To terminate already-assigned specific work assignment(s) the 42&&~4# . CLEC is f 
unable to perform, or any part thereof, and to assign new specific work assignments to 
other parties for the duration of the cause of the delay; or 

12.2.3 To suspend already-assigned specific work assignment(s) the ChDrnlrtrldr ‘ CLEC is 1 
unable to perform, or any part thereof, for the duration of the cause of the delay; and to 
assign new specific work assignments to other parties for the duration of the cause of 
the delay. 

12.3 USWQwest shall be deemed to have elected Section 12.2.3 above unless written notice of 
termination is given by W Q w e s t  after the contingency occurs. With respect to 
W Q w e s t ’ s  election of Section 12.2.3 above: 

12.3.1 USWQwest shall give the Cn-Drn\urlnr CLEC written notice of the work to be 1 
performed by such other party prior to its performance and shall deduct from the 
Ce-bwbCLEC’s  price the cost of the work or services actually performed by I 
such other parties. 

12.3.2 The fh-Rw&x CLEC shall resume performance, and complete any work not I 
performed or to be performed by another party, once the delaying cause ceases. 

12.3.3 If appropriate, at theU34kQwest’s discretion, the time for completion of specific [ 
work assrgnment(s) shall be extended up to the length of time the contingency 
endured. 

I 12 4 W Q w e s t  shall be excused from its performance if prevented by acts or events beyond the 
USAkQwest’s reasonable control including extreme weather conditions, strikes, fires, 
embargoes, actions of civil or military law enforcement authorities, acts of God, or acts of 
legislative, judicial, executive, or administrative authorities 

13. DISPUTE RESOLUTION 

13.1. Other than those claims over which a regulatory agency has exclusive jurisdiction, all claims, 
regardless of legal theory, whenever brought and whether between the parties or between one 
of the parties to this Agreement and the employees, agents or affiliated businesses of the other 
party, shall be resolved by arbitration. A single arbitrator engaged in the practice of law and 
knowledgeable about telecommunications law shall conduct the arbitration in accordance with 
the then current rules of the American Arbitration Association (“AAA”) unless otherwise provided 
herein. The arbitrator shall be selected in accordance with AAA procedures from a list of 
qualified people maintained by AAA. The arbitration shall be conducted in the regional AAA 
office closest to where the claim arose. 
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14. 

15. 

16. 

13.2. 

13.3. 

13.4. 

All expedited procedures prescribed by the AAA shall apply. The arbitrator’s decision shall be 
final and binding and judgment may be entered in any court having jurisdiction thereof. 

Other than the determination of those claims over which a regulatory agency has exclusive 
jurisdiction, federal law (including the provisions of the Federal Arbitration Act, 9 U.S.C. 
Sections 1-16) shall govern and control with respect to any issue relating to the validity of this 
Agreement to arbitrate and the arbitrability of the claims. 

If any party files a judicial or administrative action asserting claims subject to arbitration,and 
another party successfully stays such action and/or compels arbitration of such claims, the party 
filing the action shall pay the other party’s costs and expenses incurred in seeking such stay or 
compelling arbitration, including reasonable attorney’s fees. 

LAWFULNESS. This Agreement and the parties‘ actions under this Agreement shall comply with all 
applicable federal, state, and local laws, rules, regulations, court orders, and governmental agency 
orders. Any change in rates, charges or regulations mandated by the legally constituted authorities will 
act as a modification of any contract to that extent without further notice. This Agreement shall be 
governed by the laws of the state where Poles/lnnerduct is provided. Nothing contained herein shall 
substitute for or be deemed a waiver of the parties’ respective rights and obligations underapplicable 
federal, state and local laws, regulations and guidelines, including (without limitation) Section 224 of the 
Communications Act of 1934, as amended (47 U.S.C. 224). TheC..-D.̂\.l.’P. ’ CLEC represents that it is 
a certified Competitive Local Exchange Carrier or otherwise has the legal right, pursuant to 47 U.S.C. 
224 to attach to Qwest’s pole pursuant to the terms thereof. TheCh-@ww& ’ CLEC acknowledges that 
Qwest will rely on the foregoing representation. and that if such representation is not accurate, this 
Agreement shall be deemed void ab initio, except for Article 9 hereof, for whichLA-kw&w ’ CLEC shall 
remain fully liable. 

SEVERABILITY In the event that a court, governmental agency, or regulatory agency with proper 
jurisdiction determines that this Agreement or a provision of this Agreement is unlawful, this Agreement, 
or that provision of the Agreement to the extent it is unlawful, shall terminate If a provision of this 
Agreement is terminated but the parties can legally, commercially and practicably continue without the 
terminated provision, the remainder of this Agreement shall continue in effect 

GENERAL PROVISIONS. 

16.1 

16.2 

16.3 

16.4 

Failure or delay by either party to exercise any right, power, or privilege hereunder, shall not 
operate as a waiver hereto. 

This Agreement shall not be assignable by C+&sw#w ‘ CLEC without the express written 
consent of lJSV&Qwest, which shall not be unreasonably withheld. Assignment of this 
Agreement by Ch_DmrllrlnrCLEC to 4b-BwdwCLEC’s subsidiary or affiliate shall be presumed 
to be reasonable; provided, however, that -CLEC must obtain USWsQwesf’s 
consent in any event. 

This Agreement benefits rr\_Dmrlu(ar ‘ CLEC and W Q w e s t .  There are no third party 
beneficiaries. 

This Agreement constitutes the entire understanding between ~~&WH&F ’ CLEC and 
UWQwest with respect to Service provided herein and supersedes any prior agreements or 
understandings. 
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* 
The parties hereby execute and authorize this Agreement as of the latest date shown below: 

r h C L E C  
Corporation 

Signature 

Name Typed or Printed 

Title 

I Address for Notices 

Contact: 
Phone: 
FAX: 

Qwest 

Signature 

JOHN CARVETH 
Name Typed or Printed 

PRODUCT MANAGER 
Title 

Date 

- 
2- - - 

Address for Notices 

Qwest Corooration 
1801 California, Rm. 2330 
Denver. CO 80202 

Contact: JOHN CARVETH 
Phone: 303-896-0789 
FAX: 303-896-9022 
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EXHIBIT A 
PULLING IN REPORT 

. .  -Qwest Corporation 

This is to advise you that pursuant to General Agreement No. granted to us under 
the terms of the lnnerduct Agreement dated 
following cable into the following ducts. 

,laaa - 20 we have completed installation of the I 

Municipality 

Location 
From To 
Manhole at Manhole at 

Cable and 
Equipment Installed Date - 

Name of Cr\_Dmmrtrlnr ' CLEC 

By: 
Title: 

Receipt of the above report is hereby acknowledged ,A€.&. 

b Q w e s t  Corporation 

By: 
Title: 

1. Reports shall be submitted in duplicate. 

2. 

a. 
A complete description of all facilities shall be given, including a print showing the locations, quantities, 
sizes and types of all cables and equipment. 

Sketch to be furnished showing duct used. Must be same duct assigned to Licensee by Licensor as 
shown on Exhibit -, unless a change has been previously authorized in writing by Licensor. 
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rn_Dm\r;rla*CLEC: - 
NOTIFICATION OF SURRENDER OR MODIFICATION 

OF CONDUIT OCCUPANCY ORDER BY 7 C L E C  
a 

CONDUIT LOCATION 

EXHIBIT B 

I 

LIC. NO. 8, SURRENDER OR DATE 
DATE ,MODIFICATION FAC. RMVD.OR 

MODIFIED 

Street Address 
Citv and State 

U % W € € k Q w e s t  Corporation 

4420 
1- 

In accordance with the terms and conditions of this Agreement between us, dated 
-, notice is hereby given that the licenses covering occupancy of the following conduit are surrendered 
(and/or modified as indicated in Licensee’s prior notification to Licensor, dated 
1920 effective 

I 

--- 

I I 
I 

k 

Name of Licensor 

Date Notification Received 

Date Modification Accepted 

BY 

Discontinued: 

Name of Co- Provider 

Title 

Total duct footage 
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EXHIBIT C 

1. 

2. 

3 

4. 

5 

6 ‘  

7 

8 

9 

10 

11 

12 

13 

NOTIFICATION OF SURRENDER OR MODIFICATION 
OF POLE ATACHMENT ORDER BY V C L E C  

.____ 

Street Address 
City and State 
Date 

LUA#ES&kQwest Corporatlon 
In accordance with the terms and conditions of the Agreement betweenUAAQwest and& 
&&wkiwCLEC, - dated 
SZ-, notice is hereby given that the licenses covering attachments to the following poles and/or 
anchors, and/or utilization of anchorlguy strand is surrendered (or modified as indicated in- 
e.n\ll.ld.CLEC’s prior notificatfon to US&Qwest, 
dated ,1920 -- ) effective 

POLE NO. ASSOC POLE LIC NO & SURRENDER OR DATE 
NO DATE MOD I FI CATION FAC.RMVD OR 

MODIFIED 
A 
NGS - 
A 
NGS - 
A ~ 1 
NGS - 
A 
AIGS - I 

A 
A/GS - I 
A 
NGS - 
A 
NGS - 
A 

A 

A 

A 
A/GS - 
A I 

A/GS - 

I 

i i 
I 

AlGS - I 
i 

NGS - I 
I 

I AIGS - 

i A  I NGS - 
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Date Notification Received 
Date Modification Received 

aOiscont inued:  
- 

Poles 
Anchors 

AnchorlGuy Strands 

U S WEST Colorado SGAT. ApAJuly 1824.2000 

Name of &&&such ’ CLEC 1 
By: 

Its: 
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ATTACHMENT 4 
FORM OF QUITCLAIM RIGHT OF ACCESS AGREEMENT 

After recording. please return to: 

Qwest Corporation 
1801 California Street 
Suite 2330 
Denver, Colorado 80202 

Attention: Structure Project Manager 

QUITCLAIM RIG IT OF ACCESS AGREEMENT 

THIS QUITCLAIM RIGHT OF ACCESS AGREEMENT (this “Agreement”) is 
made as of the . 2000, by and between QWEST CORPORATION, a 
Colorado corporation. successor in interest to U S WEST COMMUNICATIONS, INC.. a 

day of 

Colorado corporation (“Grantor”), whose address is 

address is (“Grantee”). 

, and 
. a  . whose 

R E C I T A L S  

A. This Agreement relates to certain real property (the “Property”) located in the 
County of (the ”County”). State of (the “State”). 

B. A copy of an agreement purporting to grant to Grantor certain rights to use the 
Property, as described therein (the “Easement Rights”). is attached as Exhibit A1 (the “Right of 
Wav Aueement”). 

) 
Carrier, is required to provide access to rights-of-way to a requesting telecommunications carrier, 
as defined in 42 U.S.C. 8 224. Grantce is a telecommunications carrier that has requested access 
to Grantor’s Easement Rights. To comply with the aforementioned legal requirement. Grantor 
has agreed to share with Grantee its Easement Rights. if any, relating to the Property, to the 
extent Grantor mav legally convey such an interest. 

D. Subject to the consent of the owner of the Property (“Owner”) and on the other 
terms and conditions set forth in this Agreement, Grantor has agreed to quitclaim to Grantee, 
without any representation or warranty, the right to use the Easement Rights, and Grantee has 
agreed to accept such quitclaim conveyance. 

NOW. THEREFORE, for Ten Dollars ($10.00) and other good and valuable 
consideration. the receipt and sufficiency of which are hereby acknowledged, the parties hereby 
agree as follows: 



Users (as defined below) a non-exclusive, perpetual right to access and use the Easement Rqqhts, 
which right shall be expressly (a) subject to, subordinate to, and limited by the Right of Way 
Agreement, and (b) subject to the terms and conditions hereof. As used in this Agreement, 
“Authorized Users” of Owner, Grantor and Grantee shall mean Owner, Grantor or Grantee, as 
applicable, their respective Affiliates and agents. licensees, employees, and invitees, including, 
without limitation, contractors, subcontractors, consultants, suppliers, public emergency vehicles, 
shipping or delivery vehicles, or construction vehicles. “Affiliates” means, with respect to any 
Person, any Person that controls, is controlled by or is under common control with such Person, 
together with its and their respective members, partners, venturers, directors, officers, 
stockholders, agents, employees and spouses. A Person shall be presumed to have control when 
i:t 
or policies of another Person, whether through ownership of voting securities. by contract, or 
otherwise. “Person” means an individual, partnership, limited liability company. association, 
corporation or other entity. 

2. Grantor’s Reserved Rights. Grantor ‘reserves to itself and its Authorized Users the 
right to use the Easement Rights for any purpose not incompatible with the rights quitclaimed to 
Grantee bv this Aereement. 

3 .  
conditioned on the following: 

a. Consent by Owner. Grantee shall obtain, at its sole cost and expense, a written 
consent from Owner in the form attached (the “Consent”). The Consent provides, among 
other things. that Owner shall give notice to Grantor of any default under the Right of 
Way Agreement and the opportunity to cure such default. 

b. Recordation of Agreement. Grantee shall be responsible for assuring that the 
Agreement is in appropriate form for recording in the real property records of the County, 
shall pay for the recording thereof. and shall provide a copy of the recorded Agreement to 
Grantor at the address set forth above. An executed and acknowledged Consent and a 
legible copy of the Right of Way Agreement must be attached to the Agreement when 
recorded or the Agreement shall not be effective. 

c. Payment of Costs and Expenses. Grantee shall pay to or reimburse Grantor 
for all costs and expenses. including reasonable attorneys’ fees, relating to Grantor’s 
execution and deliverv of‘this Arrreement. 

4. Grantee‘s Representations and Warranties. Grantee represents and warrants to 
Grantor that: 

a. Authority. Grantee is a , duly formed and validly existing under 
. All necessary action has been taken by Grantee the laws of the State of 

. . .  
to execute and deliver this Agreement and to perform the obligations set forth hereunder. 
Grantee is a “telecommunications carrier” as that term is defined in 42 U.S.C. 9 224. 

2 



b. D d  
agent, employee, attorney, or representative of Grantor has made any statements, 
agreements, promises, assurances, representations, or warranties, whether in this 
Agreement or otherwise and whether express or implied, regarding the Right of Way 
Agreement or the Easement Rights or the assignability or further granting thereof, or title 
to or the environmental or other condition of the Property. Grantee further acknowledges 
and agrees that Grantee has examined and investigated to its full satisfaction the physical 
nature and condition of the Property and the Easement Rights and that it is acquiring the 
Easement Rights in an “AS IS. WHERE IS” condition. Grantee expressly waives all 
claims for damages by reason of any statement, representation, warranty, assurance, 
promise or agreement made, if anL 

5. Grantee’s Covenants. 

a. Compliance with Right of Way Agreement. Grantee agrees that the rights 
granted by Grantor hereunder are expressly subject to, subordinate to. and limited by the 
Right of Way Agreement, and Grantee further agrees to comply in all respects with the 
terms and conditions of the Right of Way Agreement as they apply to the holder or user 
of the Easement Rights. 

b. Compliance with Laws. Grantee agrees to use the Property and the Easement 
Rights in compliance with all applicable laws. 

c. No Further Grant. Grantee shall not grant to any Person other than Grantee’s 
Authorized Users the right to use the Easement Rights without the prior written consent 
of Grantor. which consent may be granted or withheld in Grantor’s sole discretion. 

d. Non-lnterference. Grantee agrees that it will not interfere with Grantor’s or 
Grantor‘s Authorized Users‘ use of the Easement Rights and will not take any action or 
fail to take any action that would negatively affect the Easement Rights or cause or 
contribute to the termination of the Right of Way Agreement. 

6. Indemnification. Grantee hereby agrees to indemnify, defend and hold Owner, 
Grantor and their respective Affiliates harmless from and against any and all claims. judgments, 
damages, liabilities. penalties. fines. suits, causes of action, costs of settlement, and expenses 
(including, without limitation, reasonable attorneys’ fees) which may be imposed upon or 

by Grantee’s breach of this Agreement or the use, or the use by any of Grantee’s Authorized 
Users. of the Easement Rights. In addition to the indemnity obligations described above, in the 
event that any act or omission of Grantee or Grantee’s Authorized Users causes, directly or 
indirectly, and without reference to any act or omission of Owner, Grantor or their respective 
Authorized users. the termination or revocation of thc Easement Rights, Grantee shall be liable to 
Grantor for all costs incurred in connection with (a) acquiring replacement Easement Rights over 
the Property or over other suitable Property, as determined in Grantor’s sole judgment (the 

the Replacement Easement, (c) the cost of removing its facilities and personal property from the 
Property, if required by the Right of Way Agreement. and (d) any other costs of complying with 

/ 

; 
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the Right of Way Agreement, including, without limitation, reasonable attorneys’ fees. Grantee 
shall pay all such amounts within ten (1 0) days of receipt of any invoice for such costs delivered 
to Grantee by Owner, Grantor or their respective Authorized Users. 

7. Condemnation. If any action is taken whereby the Right of Way Agreement or any 
part of the Easement Rights are terminated. relocated or otherwise affected, by any taking or 
partial taking by a governmental authority or otherwise, then such any compensation due or to be 
paid to the holder of the Easement Rights due to such occurrence shall belong solely to Grantor. 

8. Severable Provisions. If anv term of this Agreement shall. to anv extent. be invalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and each term of 
this Agreement shall be valid and enforceable to the fullest extent permitted by law. 

9. Default; Remedies. (a) If Grantee files a petition in bankruptcy. or a petition is 
l r  
such filing, or (b) in the event of Grantee’s breach or threatened breach of any term, covenant or 
condition of this Agreement, then Grantor shall. have. in addition to all other legal and equitable 
remedies, the right to (x) terminate this Agreement. (y) enforce the provisions hereof by the 
equitable remedy of specific performance. or (,z) enjoin such breach or threatened breach by 
in.junctive action, all without the necessity of proof of actual damages or inadequacy of any legal 
remedy. Grantee agrees to pay all costs of enforcement of the obligations of Grantee hereunder, 
including reasonable attornevs’ fees and all costs of suit. in case i t  becomes necessarv for 
Grantor to enforce the oblieations of Grantee hereunder. whether suit be brought or not. and 
whether through courts of original jurisdiction, as well as in courts of appellate jurisdiction. or 
through a bankruptcy court or other l e d  proceedinps. 

10. Binding Effect. This Agreement shall be hindin,g on and inure to the benefit of the 
parties hereto and their respectixre successors and assigns. This Agreement may be assigned at 
any time in whole or in part by Grantor. 

11 .  No Dedication. Nothing contained in this Agreement shall constitute a gift or 
dedication of any portion of the Easement Rights to the general public or for any public purpose 
whatsoever. There are no intended third-party beneficiaries to this Agreement. 

12. Grantor’s Waiver of Confidentiality. In the event that Owner properly executes the 
Consent, Grantor hereby waives any right to keep the terms and conditions of the Right of Way 

rights Grantor expressly reserves. Grantor‘s waiver of rights, subject to the limitation set forth 
above. is intended to be effective whether or not such right to confidentiality is expressly set 
forth in the Right of Way Agreement or elsewhere or may have been agreed to orally, and 
Grantor further covenants not to assert any claim or commence any action, lawsuit, or other legal 
proceeding against Owner or Grantee, based upon or arising out of Grantor’s alleged right to 
confidentiality relating to the Right of Way Agreement. except in the event of disclosure of 
dollar amounts in the Right of Way Agreement. Grantor’s waiver is expressly conditioned on 
Owner’s waiver of Owner’s confidentiality rights, as set forth in the Consent, which is a part 
hereof. In the event that Owner does not waive Its rights to confidentiality by executing the 
Consent in the form attached hereto. or if the person executing the Consent does not have the 

A g g  
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legal right to bind the Owner, Grantor reserves the right (a) to enforce the confidentiality 
provisions of the Rght  of Way Agreement, and/or (b) to maintain an action for damages, 
including, without limitation, consequential damages, arising from the breach of such 
confidentiality provisions, against any party, including, without limitation, against Grantee or 
against any Person improperly executing the Consent. In any event, Grantor reserves its right to 
(a) to enforce the confidentiality provisions of the Right of Way Agreement as to any dollar 
amounts set forth in such Right of Way Agreements, and/or (b) to maintain an action for 
damages, including. without limitation, consequential damages, arising from the disclosure of the 
dollar amounts in any Right of Way Agreement, against any party, including, without limitation, 
against Grantee or against any Person improperly executing the Consent. 

13. Notices. All notices to be given pursuant to this Agreement shall be deemed 
delivered (a) when personally delivered, or (b) three ( 3 )  business days after being mailed postage 
prepaid, by United States certified mail, return receipt requested, or (c) one business day after 
being timely delivered to an overnight express courier service such as Federal Express which 
provides for the equivalent of a return receipt to the sender, to the above described addresses of 
the parties hereto. or to such other address as a party may request in a writing complying with the 
provisions of this Section. 

14. Modification: Counterparts. This Agreement may not be amended, modified or 
changed. nor shall any waiver of any provision hereof be effective, except by an instrument in 
writing and signed by the party against whom enforcement of any amendment. modification. 
change or waiver is sought. This Agreement may be executed in any number of counterparts. all 
of which shall constitute but one and the same document. 

15. Controlliny Law. This Agreement shall be governed by and construed in accordance 
with thc laws of the State. 

16. Waiver of .Jury Trial. THE PARTIES HEREBY IRREVOCABLY WAIVE, TO 
T H E  FULLEST EXTENT OF APPLICABLE LAW, ALL RIGHT TO TRIAL BY JURY 
IN AKY ACTION, I’IIOCEEIIING OR COLXTERCLAIM ARISING OUT OF O R  
RELATING T O  THIS AGREEMENT. 

[Sigrr n r lire pngt.s follo w] 
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EXECUTED as of the date first written above. 

GRANTOR: 

Witnessed by: Q WEST CORPORATION, a Colorado corporation. 
successor in interest to 
U S WEST COMMUNICATIONS, INC., 
a Colorado corporation 

By: 
Name: 
Title: 

STATE OF 1 
) ss: 

COUNTY OF 1 

The foregoing instrument was acknowledged before me this day of 
,2000, by as 

of QWEST CORPORATION, a 
Colorado comoration. 

Witness my hand and official seal. 

(SEAL) 

Notarv Public 
My Commission Expires: 
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EXECUTED as of the date first written above. 

GRANTEE: 

Witnessed by: , a  

Name: 
Title: 

STATE OF 1 
) ss: 

COUNTY OF > \  

The foregoing instrument was acknowledged before me this day of 
,2000, by as 

of 

Witness my hand and official seal. 

(SEAL) 

~~ ~ ~ ~~ 

Notary Public 
My Commission Expires: 
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CONSENT TO QUITCLAIM RIGHT OF ACCESS AGREEMENT 

THE UNDERSIGNED, , a  
(“Owner”), whose address is 

, hereby consents to the 
foregoing Quitclaim Right of Access Agreement (the “Agreement”), as required therein. This 
Consent is attached to and made a part of the Agreement, and capitalized terms used in this 

FOR TEN DOLLARS ($10) and other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, Owner agrees as follows: 

1 .  Consent. Owner hereby consents to the terms and provisions of the foregoing Agreement 
between Grantor and Grantee. 

2 .  Title to Property. Owner represents and warrants either (a) that Owner is the owner of fee title 
to the Property described in the Right of Way Agreement attached to the Agreement as Exhibit A 
or, if no description of the Property is given in the Right of Way Agreement, then (b) that Owner 
is the grantor, or the successor to or assignee of the grantor, of the Easement Rights under the 
Right of Way Agreement. Owner further represents and warrants that Owner has the legal right 
to execute this Consent. including, without limitation. the right to waive the confidentiality of the 
Right of Way Agreement as set forth in Section 4 of this Consent and the right to bind Owner to 
grant the notice and cure period as set forth in Section 5 of this Consent. 

3. Owner’s Acknowledgments. Owner expressly acknowledges that {a) Owner has received and 
reviewed a copy of the foregoing Agreement: (b) this is a legal document that may affect 
Owner’s rights and Owner was given the opportunity to have the Agreement and this Consent 
reviewed by Owner’s attorney: Cc) the Agreement. with this Consent attached. will be recorded 
in the real property records of the County and will become a public record, and Owner, by 
signing this Consent. waives any rights it may to keep the terms and provisions of the Agreement 
and the Right of Way Agreement confidential: and (d) Owner understands that it is neither illegal 
nor a violation of the Right of Way Agreement with Grantor for Owner to enter into a right-of- 
way agreement, including the Agreement. with a telecommunications carrier, as defined in 42 
U.S.C. $ 224. such as Grantee. 

4. Owner’s Waiver of Confidentiality. Owner hereby waives any right it may have to keep the 
terns and conditions of the Agreement and/or the Right of Way Agreement confidential, whether 
or not such right to confidentiality is expressly set forth in the Agreement, the Right of Way 
Agreement or elsewhere or may have been agreed to orally, and Owner further covenants not to 
assert any claim or commence any action, lawsuit. or other legal proceeding against Grantor or 
Grantee, based upon or arising out of Owner’s alleged right to confidentiality relating to the 
Agreement or the Right of Way Agreement. Owner understands that Qwest does not agree to 
waive the confidentiality of the dollar amounts set forth in any Right of Way Agreement, 
and acknowledges that Owner has no right to provide copies of such Right of Way 
Agreements to any party unless Owner has completely deleted the dollar amounts. 
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5. Notice and Cure Period. Notwithstanding anything to the contrary contained in the Right of 
Way Agreement, Owner shall not commence any action or otherwise pursue any right or remedy 
under, or take any steps to terminate, the Right of Way Agreement due to a default by Grantee 
under the terms and provisions of the Right of Way Agreement unless written notice by Owner 
specifying such default is given to Grantor and Grantee. Owner agrees that Grantor shall have 
the right, but shall not be obligated, to cure such default within thirty (30) days after notice. or. if 
such default cannot reasonably be cured in such 30-day period. Grantor shall have the right to 
commence the cure of such default in such 30-day period and thereafter diligently pursue such 
cure until completed. Owner further agrees not to invoke any of its remedies, either express or 
implied, under the Right of Way Agreement. unless such default shall remain uncured following 
such notice and grace period. 

6 .  Notices. All notices to be given pursuant to this Agreement shall be deemed delivered (a1 
when personally delivered, or (b) three (3) business days after being mailed postage prepaid, by 
United States certified mail, return receipt requested, or (c) one business day after being timely 
delivered to an overnight express courier service such as Federal Express which provides for the 
equivalent of a return receipt to the sender, to the above described addresses of the parties hereto, 
or to such other address as a party may request in a writing complying with the provisions of this 
Section. 

EXECUTED as of the date first written above. 

OWNER: 

n 

I3 1 
hame 
Title: 

9 



STATE OF 1 

COUNTY OF ) 
) ss: 

The foregoing Consent was acknowledged before me this day of 

nf 

Witness my hand and official seal. 

(SEAL) 

* Notary Public 

My Commission Expires: 
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EXHIBIT 1 

Right of Way Agreement 





10.8 Access to Poles, Ducts, Conduits, and Rights of Way 

10.8.1 Description 

I 
I 

10.8.7.1 Pole Attachments - Where it has ownership orcontrol to do so, U 
S WEST will provide CLEC with access to available pole attachment space for 
the placing of facilities for the purpose of transmitting Telecommunications 
Services.' 

10.8.1.1 .l The term Pole Attachment means any attachment by 
CLEC to a Pole owned or controlled by U S WEST.? 

10.8.1.2 Ducts and Conduits -Where it has ownership &or control to do 
so, - U S WEST will provide CLEC with access to available w&wyawi 
ductskonduits for the purpose of placing facilities for transmitting 
Telecommunications Services.? A spare conduit will be leased for copper 
facilities only, and an innerduct for the purpose of placing fiber. CLEC may place 
innerduct in an empty conduit. Control of CLEC-installed spare innerduct shall 
vest in U S WEST immediately upon installation; ownership of such innerduct 
shall vest to U S WEST if and when CLEC abandons such innerduct. 

108121 The term Duct means a srngle enclosed raceway for 
conductors, cable and/or wire Duct may follow streets, bridges, public or private 
ROW or may be within some portion of a multi-unit b~i id ing-~ Within a multi-unit 
building, duct may traverse building entrance facilities, building entrance links, 
equipment rooms, remote terminals, cable vaults, telephone closets or building 
riser 2 

10.8.1.2.2 The term Conduit means a pipe placed in the ground in 
which cables and/or wires may be installed 

10.8.1.3 Rights of Way (ROW) -Where it has ownership or control to do 
so, U S WEST will provide, via a quitclaim without warranty, to 
CLEC, access to available ROW for the purpose of placing 
facilities for transmitting Telecommunication Services.-' 

10.8.1.3.1 ROW kb&s 
means a real property interest in privately-owned &u&+eW$ real property, 
but expressly excluding any public, governmental, federal or Native American, 
or other quasi-public or non-private lands, sufficient to permit U S WEST to 
place telecommunications facilities on such real property; such property 

- 

I Washington Workshop June  2 1-23.2000 (proposed) 
Colorado Workshop (proposed 7/ 14/00) 
Washington Workshop July 6.2000 (proposed) 
Colorado Workshop (proposed 7/ 14/00) 
Colorado Workshop August 1-3.2000 (proposed): Washington Workshop July 6,2000 
(conseiis~~s 1 

? 
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c m a y  permit U S WEST to install and 
maintain facilities *under, on, above, across, along or through pubkxx 
private property or enter multi-unit buildings.? 

10.8.1 

10.8.1 

.4 

.5 

Doles. ducts. conduits and riahts-of-wav-of CLEC 
rates, terms, and conditions that are consistent with Section 224, 
and further, CLEC shall provide reasonable access to poles, ducts 
and conduits, and right of way when feasible and when access is 
necessary for U S WEST to provide service.? - 
The phrase “ownership or control to do so” means the legal right, 
as a matter of state law, to convey an interest in real property. 

10.8.2 Terms and Conditions 

U S WEST shall provide CLEC non-discriminatory access to poles, ducts, conduit and 
rights of way on terms and conditions found in theRevised U S WEST Right of Way, Pole 
Attachment andlor lnnerduct Occupancy General lnfcrmation dDocument 
3 a t t a c h e d  
hereto as Exhibit D lo U S WEST will not favor itself over CLEC when provisioning access 
to poles, ducts, conduits and rights of way US WEST shall not give itself preference when 
assigning space 

1 0 8 2 1  Subject to the provisions of this Agreement, U S WEST agrees to 
issue to CLEC authorization for CLEC to attach, operate, maintain, rearrange, 
transfer and remove at its sole expense its facilities on Poles/lnnerduct or ROW 
owned or controlled in whole or in part by U S WEST, subject to Orders placed by 
CLEC Any and all rights granted to CLEC shall be subject to and subordinate to 
any future local, state and/or federal requirements 

10.8.2.2 U S WEST will rely on such codes as the National Electrical Safety 
Code (NESC) to prescribe standards with respect to capacity, safety, reliability, 
and general engineering principles. 

20.8.2.3 Federal requirements, such as those imposed by Federal Energy 
Regulatory Commission (FERC) and Occupational Safety and Health 
Administration (OSHA), will continue to apply to the extent such requirements 

I Colorado Workshop (proposed 7/14/00) 
? 
10 
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affect requests for attachments or occupancy to U S WEST facilities under 
Section 224(f)(1) of the Act, 

10.8.2.4 CLEC shall provide access to a map of the requested 
Poles/lnnerduct/ROW - route, including estimated distances between major points, 1 
the identification and location of the Poles/lnnerduct and ROW and a description 
of CLEC’s facilities. U S WEST agrees to provide to CLEC access to relevant 
plats, maps, engineering records and other data within ten ( I O )  business days of 
receiving a bona fide request for such information, except in the case of 
extensive requests. Extensive requests involve the gathering of plats from 
-more than one (1) location, span ’ more than five (5) 
Wire Centers, or consist of ten (10) or more intra-Wire Center requests submitted 
simultaneously. Responses to extensive requests will be provided within a 
reasonable interval, not to exceed sixty (60) calendar days.- 

10.8.2.5 Except as expressly provided herein, or in the Pole Attachment 
Act of 1934 as amended and its regulations and rules, or in any applicable state 
or municipal laws, nothing herein shall be construed to compel U S WEST to 
construct, install, modify or place any Poles/lnnerduct or other facility for use by 

C L E C . ~  I 
10.8.2.6 U S WEST retains the right to determine the availability of space 
on Polesllnnerduct, conduit and ROW consistent with 47 USC €j 224 and FCC 
orders, rules and regulations pursuant to 47 USC § 224. In the event U S WEST 
determines that rearrangement of the existing facilities on Polesllnnerduct, 
conduit and ROW is required before CLEC’s facilities can be accommodated, the 
actual cost of such modification will be included in CLEC’s nonrecurring charges 
for the associated Order (“Make-Ready fee”). When modifications to a 
U S WEST spare conduit include the placement of Innerduct, U S WEST or 
CLEC will install the number of Innerduct required to fill the duct to its full 
capacity. 

10.8.2.7 U S WEST shall make manhole ingress and egress for Innerduct 
access available to CLEC. U S WEST will perform a feasibility study to 
determine whether to provide a stub out via the pre-constructed knock out within 
the manhole, or to perform a core drill of the manhole. 

10.8.2.8 Where such authority does not already exist, CLEC shall be 
responsible for obtaining the necessary legal authority to occupy ROW, and/or 
Poles/lnnerduct on governmental, federal, Native American, and private rights of 
way. CLEC shall obtain any permits, licenses, bonds, or other necessary legal 
authority and permission, at CLEC’s sole expense, in order to perform its 
obligations under this Agreement. CLEC shall contact all owners of public and 

I I  - Colorado Workshop June 6-8.2000 (consensus) Washington Workshop July 6.2000 
(consensus) (includes Colorado Workshop language proposed 711 4/00) 
Colorado Workshop June 6-8,  2000 (consensus) Washington Workshop June 21-23,2000 
(consensus) 
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private rights-of-way to obtain the permission required to perform the work prior 
to entering the property or starting any work thereon. See Section 10.8.4.2 I 
CLEC shall comply with all conditions of rights-of-way and permits. Once such 
permission is obtained, all such work may be performed by U S WEST or CLEC 
at the option of CLEC. 

10.8.2.9 Access to a U S WEST Central Office manhole will be permitted 
where technically feasible. If space is available, U S WEST will allow access 
through the Central Office manhole to the POI (Point of Interconnection). There 
shall be a presumption that there shall be no fiber splices allowed in the Central 
Office manhole. However, where CLEC can establish the necessity and 
technical feasibility of splicing in the Central Office Manhole, such action shall be 
permitted. 

10.8.2.10 If CLEC requests U S WEST to replace or modify existing 
Poles/lnnerduct to increase its strength or capacity for the sole benefit of CLEC, 
CLEC shall pay U S WEST the total actual replacement cost, U S WEST's actual 
cost to transfer its attachments to new Poles/lnnerduct, as necessary, and the 
actual cost for removal (including actual cost of destruction) of the replaced 
Poles/lnnerduct, if necessary. Ownership of new Poles/lnnerduct shall vest to 
U S WEST. Upon request, U S WEST shall permit CLEC to install 
Poles/lnnerduct. U S WEST reserves the right to reject any non-conforming 
replacement Pole/Conduit installed by CLEC that do not conform to the NESC, 
OSHA or local ordinances. To the extent that a modification is incurred for the 
benefit of multiple parties, CLEC shall pay a proportionate share of the total 
actual cost based on the ratio of the amount of new space occupied by the 
facilities of CLEC to the total amount of space occupied by all parties including 
U S WEST or its affiliates participating in the modification. Parties who do not 
initiate, request or receive additional space from a modification, are not required 
to share in the cost of the modification. CLEC, U S WEST or any other party that 
uses a modification as an opportunity to bring its facilities into compliance with 
applicable safety or other requirements will be deemed to be sharing in the 
modification and will be responsible for its share of the modification cost. 
Attaching entities will not be responsible for sharing in the cost of governmentally 
mandated pole or other facility modification. U S WEST does not and will not 
favor itself over other carriers when provisioning access to poles, innerduct and 
rights-of-way. 

10.8.2.11 Notification of modifications initiated by or on behalf of U S WEST 
and at U S WEST's expense shall be provided to CLEC at least sixty (60) 
calendar days prior to beginning modifications. Such notification shall include a 
brief description of the nature and scope of the modification. If CLEC does not 
respond to a requested rearrangement of its facilities within sixty (60) days after 
receipt of written notice from U S WEST requesting rearrangement, U S WEST 
may perform or have performed such rearrangement and CLEC shall pay the 
actual cost thereof. No such notice shall be required in emergency situations or 

I Colorado Workshop June 29-30.2000 (consensus) Washington Workshop June 2 1-23,2000 
(consensus) 
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for routine maintenance of Poles/lnnerduct completed at U S WEST'S expense. 

10.8.2.12 U S WEST reserves the right to make an on-site/final construction 
inspection of CLEC's facilities occupying the Poles/lnnerduct system. CLEC shall 
reimburse U S WEST for the actual cost of such inspections except where 
specified in this Section. 

10.8,2.13 When final construction inspection by U S WEST has been 
completed, CLEC shall correct such non-complying conditions within the 
reasonable period of time specified by U S WEST in its written notice. If 
corrections are not completed within the specified reasonable period, occupancy 
authorizations for the ROW, Polesllnnerduct system where non-complying 
conditions remain uncorrected shall suspend forthwith, regardless of whether 
CLEC has energized the facilities occupying said Poles/lnnerduct or ROW 
system and CLEC shall remove its facilities from said Poles/lnnerduct or ROW in 
accordance with the provisions of this Section, provided, however, if the 
corrections physically cannot be made within such specified time, and CLEC has 
been diligently prosecuting such cure, CLEC shall be granted a reasonable 
additional time to complete such cure. U S WEST may deny further occupancy 
authorization to CLEC until such non-complying conditions are corrected or until 
CLEC's facilities are removed from the Poles/lnnerduct system where such non- 
complying conditions exist. If agreed between both Parties, U S WEST shall 
perform or have performed such corrections and CLEC shall pay U S WEST the 
cost of performing such work. Subsequent inspections to determine if 
appropriate corrective actions have been taken may be made by U S WEST. 

10.8.2.14 Once CLEC's facilities begin occupying the Poles/lnnerduct or 
ROW system, U S WEST may perform a reasonable number of inspections. 
U S WEST shall bear the cost of such inspections unless the results of the 
inspection reveal any violation or hazard, or that CLEC has in any other way 
failed to comply with the provisions of 

. Section 10.8.2.20; in which I 
case CLEC shall reimburse U S W z s  of inspections and re- 
inspections, as required.? CLEC's representative may accompany U S WEST I 
on such field inspections. The cost of periodic inspection or any special 
inspections found necessary due to the existence of sub-standard or 
unauthorized occupancies shall be billed separately. 

10.8.2.15 The costs of inspections made during construction and/or the final 
construction survey and subsequent inspection shall be billed to CLEC upon 
completion of the inspections. 

10.8.2.16 
failure to make such inspections, shall not 

Final construction, subsequent, and periodic inspections or the 
I . . .  

I Colorado Workshop June 6-8,2000 (consensus) Washington Workshop June 21-23.2000 
(consensus) 
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-relieve CLEC of any responsibilities, obligations, or liability 
assigned under this Agreement.2 

10.8.2.17 CLEC may use individual workers of its choice to perform any 
work necessary for the attaching of its facilities so long as such workers have the 
same qualifications and training as U S WEST’s workers. CLEC may use any 
contractor approved by U S WEST to perform Make-Ready Work. 

10.8.2.18 If U S WEST terminates an eOrder for cause, or if CLEC 
terminates an eOrder without cause, subjeci- to 10.8.4.5, CLEC shall pay 
termination charges equal to the amount of fees and charges remaining on the 
terminated eOrder(s) and shall remove its facilities from the Polesllnnerduct I 
within sixty (60) calendar days, or cause U S WEST to remove its facilities from 
the Polesllnnerduct at CLEC’s expense; provided, however, that CLEC shall be 
liable for and pay all fees and charges provided for in this Agreement to 
U S WEST until CLEC’s facilities are physically removed. “Cause” as used 
herein shall include CLEC’s use of its facilities in material 
violation of any applicable law or in aid of any unlawful act or making an 
unauthorized modification to U S WEST‘s Poles/lnnerduct, or. in the case of 

. .  

ROW, any act or omission that violates the terms and conditions of either (a) the 
Quitclaim Right of Access Agreement (the “Quitclaim”) by which U S WEST 
quitclaimed a right of access to the ROW to CLEC, or (b) the instrument granting 
the original ROW to U S WEST or its predecessors 

10.8.2.19 U S WEST may abandon or sell any Polesllnnerduct, conduit or 
ROW at any time by giving written notice to CLEC. Any Poles, Innerduct, conduit 
or ROW that is sold, will be sold subject to all existing legal rights of CLEC. Upon 
abandonment of Poles/lnnerduct, conduit or ROW, and with the concurrence of 
the other joint user(s), if necessary, CLEC shall, within sixty (60) calendar days of 
such notice, either: 1) continue to occupy the Poles/lnnerduct, conduit or ROW 
pursuant to its existing rights under this Agreement if the Poles/lnnerduct, 
conduit, or ROW is purchased by another party; 2) purchase the Poles/lnnerduct, 
conduit or ROW from U S WEST at the current market value; or 3) remove its 
facilities therefrom. Failure to explicitly elect one of the foregoing options within 
sixty (60) calendar days shall be deemed an election to purchase the 
Poles/lnnerduct, conduit or ROW at the current market value if no other party 
purchased the Poles/lnnerduct, conduit or ROW within this sixty (60) day period. 

10.8.2.20 CLEC’s facilities shall be placed and maintained in accordance 
with the requirements and specifications of the current applicable standards of 
Bellcore Manual of Construction Standards, the National Electrical Code, the 
National Electrical Safety Code, and the rules and regulations of the 
Occupational Safety and Health Act, all of which are incorporated by reference, 
and any governing authority having jurisdiction. Where a difference in 

1 5  Colorado Workshop June 6-8. 2000 (consensus) Washington Workshop June 2 1-23,2000 
(consensus) 
Colorado Workshop June 29-30.2000 (consensus) Washington Workshop July 6,2000 
(consensus) (includes Colorado Workshop language proposed 7/ 14/00) 
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specifications exists, the more stringent shall apply. Notwithstanding the 
foregoing, CLEC shall only be held to such standard as U S WEST, its Affiliates 
or any other Telecommunications Carrier is held." Failure to maintain facilities in 
accordance with the above requirements or failure to correct as provided in 
Section 10.8.2.13 shall be cause for termination of the Order. 4SWlSZk 

S C L E C  shall in a timely manner comply 
with all requests from U S WEST to bring its facilities into compliance with these 
terms and conditions. 

10.8.2.21 Should U S WEST under the provisions of this Agreement remove 
CLEC's facilities from the Poles/lnnerduct covered by any Order, U S WEST will 
deliver the facilities removed upon payment by CLEC of the cost of removal, 
storage and delivery, and all other amounts due U S WEST. If CLEC removes 
facilities from Poles/lnnerduct for other than repair or maintenance purposes, no 
replacement on the Poles/lnnerduct shall be made until all outstanding charges 
due U S WEST for previous occupancy have been paid in full. CLEC shall advise 
U S WEST in writing as to the date on which the removal of facilities from the 
PolesAnnerduct bas been completed. 

10.8.2.22 If any facilities are found attached to Poledinnerduct for which no 
order is in effect, U S WEST, without prejudice to its other rights or remedies 
under this Agreement, may assess a charge and CLEC agrees to pay a charge 
of $200.00 per Pole or $200 per innerduct run between two manholes, plus 
payment as specified in this Section, U S WEST shall waive the unauthorized 
attachment fee if the following conditions are both met: (1) CLEC cures such 
unauthorized attachment (by removing it or submitting a valid Order for the 
attachment in the form of Attachment 2 of Exhibit D) within thirty (30)calendar 
days of written notification from U S WEST of the unauthorized attachment; and 
i2) the unauthorized attachment did not require U S WEST to take curative 
measures itself (e.g., pulling additional innerduct) prior to cure by CLEC. 
U S WEST shall also waive the unauthorized attachment fee if the unauthorized 
attachment arose due to error by U S WEST rather than CLEC+' CLEC is 
required to submit in writing, within ten (10) business days after receipt of written 
notification from U S WEST of the unauthorized occupancy, a Poles/lnnerduct 
application. If such application is not received by U S WEST within the specified 
time period, CLEC will be required to remove its unauthorized facility within thirty 
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(30) calendar days of the final date for submitting the required application, or 
U S WEST may remove CLEC's facilities without liability, and the cost of such 
removal shall be borne by CLEC. 

10.8.2.23 No act or failure to act by U S WEST with regard to an 
unauthorized occupancy shall be deemed as the authorization of the occupancy. 
Any subsequently issued authorization shall not operate retroactively or 
constitute a waiver by U S WEST of any of its rights or privileges under this 
Agreement or otherwise. CLEC shall be subject to all liabilities of the Agreement 
in regard to said unauthorized occupancy from its inception. 

10.8.2.24 U S WEST will provide CLEC non-discriminatory access to poles, 
ducts, conduits and ROW pursuant to 47 USC 5 224 and FCC orders, rules and 
regulations pursuant to 47 USC 5 224. In the event of a conflict between this 
SGAT, on one hand, and 47 USC § 224 and FCC orders, rules and regulations 
pursuant to 47 USC 5 224, on the other, 47 USC § 224 and FCC orders, rules 
and regulations pursuant to 47 USC 5 224 shall govern. Further, in the event of a 
conflict between ,&&uwWExhibit 'D, on one hand, and this SGAT or 47USC 3 I 
224 and FCC orders, rules and regulations pursuant to 47 USC § 224, on the 
other, this SGAT or 47 USC 5 224 and FCC orders, rules and regulations 
pursuant to 47 USC § 224 shall govern, provided, however, that any Quitclaim 
that has been duly executed, acknowledged and recorded in the real property 
records for the county in which the ROW is located shall govern in any event 

^ ^  

pursuant to its terms.E 

10.8.2.25 Nothing in this SGAT shall require U S WEST to exercise eminent 
domain on behalf of CLEC. 

.i-ti.*26-.'-~r"" --- 
pen C L E C ~ ~ ~ E S - = ? e ~ f i ~ ~ ~ n % ? % &  

- whom U S WEST has a ROW agreernenf;th+-folloviing: 

ii 
10.8.2.26.2 

agreement with CLEC. 

10.8.3 Rate Elements 

U S WEST fees for attachments are in accordance with Section 224 of the Act and FCC 
order, rules and regulations promulgated thereunder, as well as the rates estabiished by 
the Commission including the following rates, are reflected in Exhibit A. 

10.8.3.1 Inquiry Fee. A non-refundable pre-paid charge used to recover 
the costs associated with performing an internal record review to determine if a 

I 2" Colorado Workshop June 29-30.2000 (consensus) Washington Workshop June 2 1-23,2000 
)) 



requested route and/or facility is available, or, with respect to ROW, to determine 
the information necessary to create the ROW Matrix, which identifies for each 

Separate Inquiry Fees apply for ROW, poles and* condutUnnerduct.2 

10.8.3.2 Field Verification Fee/Quitclaim Preparation Fee. In the case of 
Poles and Innerduct, Athe Field Verification Fee is a non-refundable pre-paid 
charge which recovers the estimated actual costs for a field survey verification 
required for a route and to determine scope of any required Make-Ready work. 
Separate Field Verification Fees apply for poles and manholes. In the case of 
ROW, the Quitclaim Preparation Fee is a non-refundable pre-paid charge which 
recovers the estimated actual costs for preparation of the Quitclaim for each 
ROW requested by the CLEC. -The Field Verification and 
Quitclaim Preparation €Fees - -  shall be billed in advance.- 

10.8.3.3 Make-Ready WsrkFee. A pre-paid non-refundable (other than I 
true-up) charge which recovers the cost of necessary work required to make the 
requested facility/ROW available for leaseaccess. For innerduct-kiaais, this I 
could include, but is not limited to, the placing of innerduct in conduitlduct 
systems or core drilling of manholes. For pole attachment requests, this could 
include, but is not limited to, the replacement of poles to meet required 
clearances over roads or land. For ROW. &Make-Ready could include, but is 
not limited to, personnel time, including attorney time. With respect to ROW, 
Make-Ready work refers to legal or other investigation or analysis arising out of 
CLEC's failure to comply with the process described in Exhibit D for ROW or 
other circumstances giving rise to such work beyond the simple preparation of 
one or more Quitclaims. The estimated pre-paid fee shall be billed in advance.z 

10.8.3.4 Pole Attachment Fee. A fee which is charged for the occupancy, 
including during any Make-Ready period, of one foot of pole space (except for I 
antenna attachment which requires two feet). This fee shall be annual unless 
CLEC requests that it be semi-annual.? I 
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10.8.3.5 Innerduct Occupancy Fee. A pre-paid fee which is charged for the 
occupancy, including during any Make-Ready period, of an innerduct on a per 
foot basis.25 This fee shall be annual unless CLEC requests that it be semi- 
annual. 

10.8.3.6 D n \ n , Q u i t c l a i m  Consideration. A pre-paid fee which 
constitutes consideration for quitclaiming the ROW to CLEC- 

This fee shall be a 
one-time (i.e., non-recurring) fee 1 4 8 m b  4 

10.8.4 Ordering 

-There are two ( 2 )  steps required before placing an Order for 
&?€U&access to lnnerduct M o r  Poles-: Inquiry Review and Field 
Verification. There is only one step required before obtaining access to ROW: Inquiry 
Review.! 

10 8 4.1 
ROW access, Pole Attachment or lnnerduct Occupancy, U S WEST will provide 
CLEC with fl 
€ka+wx+Exhibit D fl The 
CLEC will review the documents and provide U S WEST with maps of the desired 
area indicating the routes and entrance points for proposed attachment, 
proposed occupancy or proposed CLEC construction on U S WEST owned 0; 
controlled Poles, I nne rd uct and +ROW as well:as-tti<i sEeebaddf&Se%of~ni 
i%ufifi-tinit buildings .upon or through which CLEC proposes .constfiction omR0.W 
owned or controlled by U S WEST, The CLEC will include the appropriate Inquiry 
Fee with a completed Attachment 1 S A  from Exhibit 0-2'- 

Inquiry Reviews Upon receipt of an inquiry regarding taqw&kw I 

t l  

10.8.4 1.1 
U S WEST will complete the database inquiry and prepare a duct 

a+, Inquiry Review - "lDuct/Conduit.g I 
structure diagram (referred to as a "Flatline") which shows 

2' 
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distances and access points (such as manholes). Along with the 
Flatline will be estimated costs for field verification of available 
facilities. These materials will be provided to the CLEC within ten 
(10) calendar days or within the time frames of the applicable 
federal or state law, rule or regulation. This time frame is 
applicable to the standard inquiry of thirty (30) Utility Holes or 
fewer. An inquiry which exceeds the standard will have negotiated 
completion dates. 

10.8.4.1.2- Inquiry Review - Poles. U S WEST will { 
provide the name and contact number for the appropriate local 
field engineer for joint validation of the poles and route - and 
estimated costs for field verification on Attachment 1 .B of Exhibit D 
within ten (10) calendar days of the request. This time frame is 
applicable to the standard inquiry of one hundred (100) poles or 
fewer An inquiry which exceeds the standard will have negotiated 
completion dates J 

10.8.4.1.3 lnauirv Review - ROW. U S WEST shall. 
uoon reauest of CLEC. orovide 4 

from coples’of agreements‘.’ listed’: iri‘.ffie~Matrices:~ttia~,have;~dt 
been pub1idy;’recorded .that, U .S‘ .WES~..pro~jdes..to~,CCEC~~~~y 
bisDute. overiwhether .terms .’ have-’tjeen.: reaacted.:’aDDrODiiatelV 
shall be. resolved ,pursuaot.to:”re-.dispute resoiution. procedures 
set forth in: this: SGAT: U S WEST makes no warranties 
concerning the accuracy of the information provided to CLEC; 
CLEC expressly acknowledges that U S WEST’S files contain 
only the original ROW instruments, and that the current owner of 
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the fee estate may not be the party identified in the document 
provided by U S WEST.2 

10.8.4.32 -Field Verification -(Poles and rDucts), and 
Quitclaim Preparation (ROW)axLKW . CLEC will review the Inquiry results 
and determine whether to proceed with field verification for Poles/Ducts or 
quitclaim preparation for ROW. If field verification or quitclaim preparation is 
desired, CLEC will sign and retirn Attachment l . B  of - 
ckamwLExhibit D along with a check for the relevant 
W f e e  (Field Verification Fee or Quitclaim PreDaration Fee) DIUS $10.00 Der 
quitclaim as consideration for the quitclaim. Upon payment of theeskaakd 
-relevant uask tclaim consideration, if applicable, 
U S WEST will provide, as applicable depending on whether the request is for 
Poles;, &lnnerdOuct or ROW -, !.%wqw&ed 

j (a) in the 
case of Poles or Innerduct, a field survey and site investigation of the Poles or 
- D M u c t - ,  including the preparation of distances and drawings, to 
determine availability of existing Innerduct, identification of Make-rReady costs 
required to provide Innerduct, the schedule in which the Make-rReady work will 
be completed; and, the annual recurring prices associated with the attachment of 
facilities, and/or (b) in the case of ROW, the completed Quitclaim(s), executed 
and acknowledged by U S WEST Upon completion of the Quitclaim(s) by CLEC, 
in accordance with the instructions, terms and conditions set forth in Exhibit D, 
the Quitclaim becomes effective to quitclaim the interest identified in the Quitclaim 
(if any) to the extent that U S WEST has the right to quitclaim such interest (if 
any) Any dispute regarding whether a Jegai. agreement conveysROW shafl be 
resolved between CLEC'and the relevant third party of parties; andsuch dispGtes 
shall not involve U S WEST In the case of Poles or Innerduct, -%&-estimates 
of Make-Ready costs and the annual recurring prices associated with the 
attachment of facilities shall be provided on Attachment 2 ofExhibit D and shall 
be completed according to the schedule in Exhibit D at paragraph 2 . 2 . b  
3) 

The Attachment 2 quotation shall be valid for ninety (90) calendar days. 

10.8.4.2.1 CLEC-Performed Field Verification. At the option of CLEC, 
it may perform its own field verification (in lieu of U S WEST performing 
same) with the following stipulations: 1) Verifications will be conducted 
by a U S WEST approved contractor; 2) A U S WEST contractor will 

Colorado Workshop 1 

Colorado Workshop June 29-30.2000 (proposed) Washington Workshop July 6,2000 
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monitor the activity of CLEC contractor and a current labor rate will be 
charged to CLEC; 3) CLEC will provide U S WEST with a legible copy of 
manhole butterfly drawings that reflect necessary Make-Ready effort; and 
4) U SWEST will use the CLEC-provided butterfly drawings and 
documentation to check against existing jobs and provide a final field 
report of available ducthnnerduct. CLEC will be charged standard rates 
for Tactical Planner time.2 

10.8.4.3 Order - Poles,-and lwwuikt Ducts-. c 

The review, signing and return of Attachment 2 of the General Information 
Document along with payment of the Make-Ready and prorated &iaserecurring 
access charges for the current relevant period (annual or semi-annual) shall be 
accepted as an Order for the attachment or occupancy. Upon receipt of the 
accepted Order from CLEC and applicable payment for the- fees 
identified, U S WEST will assign the lX€€%requested space and 
commence any Make-Ready work which may be required. U S WEST will notify 
CLEC when Polesllnnerduct are ready.- 35 . .  . 

10.8.4.54 - Estimates of Make-Ready are used to cover actual 
Make-Ready costs.36 

- I&ww+ l f i f  - 10.8.4.4.1 If U S WEST requests, CLEC will be responsible for 
payment of the actual Make-Ready costs determined if such 
costs exceed the estimate. Such payment shall be made within 
thirty (30) days of receipt of - an invoice for the costs that exceed 
est imatL - 37 

10.8 4.4.2 Within fifteen (15) business days of a request 
therefore, U S WEST will provide CLEC copies of records 
reflecting actual cost of Make-Ready work; provided, however, 
that, if U S WEST does not possess all such records at the time 
of the request, then U S WEST will provide copies of such 
records within fifteen (15) business days of receipt of such 
records. CLEC must request such records, if at all, within% 
m m  
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wskcalendar days zf -after 
notification of the completion of Make-Ready work? 

10.8.4.4.3 If the actual Make-Ready costs are less than the 
estimate, an appropriate credit for the difference will be issued 
upon request therefore. Such request must be received within 
sixty (60) calendar days following CLEC's receipt of copies of 
records if CLEC has requested records under this paragraph, or 
within -sixty (60) calendar days 
-after notification of the completion of Make-Ready 
 work^ if CLEC has not 
requested records under this paragraph. Such credit will issue 
within ten (10) business days of U S WESTS receipt of either all 
records related to such actual costs or CLEC's request for credit, 
whichever comes last, but in no event, later than ninety (90) days 
following the request for credits 

. . .  

- 

10.8.4.4.4 If CLEC cancels or if, due to circumstances 
unforeseen during inquiry/verification, U S WEST denies the 
request for Poles, Ducts or ROW, upon CLEC request, 
U S WEST will h r e f u n d  the difference between the actual 
Make-Ready costs incurred and those prepaid by CLEC, if any, li 

$fly (30) Glendar 

P If aF)jL--byaeR , 

days of CLEC's receipt of written denial or notification of 
cancellation. Any such refund shall be made within ten (10) 
business days of either receipt of CLEC's request or 
U S WEST'- I receipt of all records relating to the 
actual costs, whichever comes last, but in no event, later than 
ninety (90) days following the cancellation or denial.% 
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10.8.5 Billing 

the following CLEC agrees to pay U S W E S T 9  
Fees in advance 
BF$eF(Attachments 1.A, l . B  -and -2 of Exhibit 
lhaum&): InquiryFee, Field Verification Fee, Quitclaim Preparation Fee, Make Ready 
Fee, Pole Attachment Fee, lnnerduct Occupancy Fee and Quitclaim Consideration.% 
Make-Ready &fees will be computed in compliance with applicable local, state and 
federal guidelines. Su&Usage &fees for Poles/lnnerduct (Le., Pole Attachment Fee and 
lnnerduct Occupancy Fee) will be assessed on an annual basis (uniess CLEC requests 
a semi-annual basis). Annual Usage &fees for Poles/lnnerduct will be assessed as of 
January 1 of each year. Semi-annual Ucage fees for Poles/lnnerduct will be assessed as 
of January 1 and July 1 of each year. All Ffee- shall be paid within 

.43 No &fees are ere fundab le  
except as expressly provided herein. 

I t  . as specified in - 

thirty (30) days following receipt of invoices.Ae&aa- - -  

10.8.6 Maintenance and Repair 

In the event of any service outage affecting both U S WEST and CLEC, repairs shall be 
effectuated on a non-discriminatory basis as established by local, state or federal 
requirements. Where such requirements do not exist, repairs shall be made in the 
following order: electrical, telephone (EAS/local), telephone (long distance), and cable 
television, or as mutually agreed to by the users of the affected Poles/lnnerduct. 
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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO 

DOCKET NO. 971- 1 98T 

IN THE MATTER OF THE INVESTIGATION INTO U S W E S T  
COMMUNICATIONS, INC.'S COMPLIANCE WITH 9 271(C) OF THE 
TELECOMMUNICATIONS ACT OF 1996 

LATE-FILED STATUS REPORT ON ISSUE 3-4 AND REVISED STATEMENT 
OF QWEST POSITION REGARDING ISSUE 3-14 

Qwest Corporation, formerly U S WEST Communications, Inc., ("Qwest") 

submits this late-filed Status Report on Issue 3-4, which concerns Qwest's process for 

providing access to rights-of-way (ROW) and its Revised Statement of Qwest's Position 

Regarding Issue 3- 14, which concerns the deadline for responding to large requests for 

poles, ducts or ROW.' 

I. Status Report on Issue 3-4 

Representatives of Qwest. AT&T. Commission Staff and the Office of Consumer 

Counsel (OCC) met on August 29, 2000 to attempt to resolve this issue. Progress was 

made on the parties' major contentions. However, a number of disputed issues remain. 

This report will describe the agreements reached and the issues that are still in dispute. 

A. Agreements 

1. Qwest agreed to AT&T's suggestion to change the means of conveyance to a 

document (called an Access Agreement) rather than a Quitclaim, which Qwest states 



\vi11 convey access to not only all existing ROW, but also to any additional ROW 

acquired after the date of the Access Agreement.' OCC also agreed to this change, 

and Staff did not object. 

2. Qwest also agreed with AT&T that i t  was not necessary for CLECs to obtain 

landowner consent to the terms of the Access Agreement.' OCC also agreed to this 

change, and Staff did not object. 

' The Status Report was due September 1 I .  2000. However. due to a misunderstanding between Qwest 
and AT&T regarding an effort by AT&T to reserve rights to make new arguments in the future (see irzfrn 
footnote 2). Qwest was unable to make the filinz in a timely manner. 

See gerwr-ull~ Attachment 4 to Exhibit D of the SGAT (new versions of section 10.S and Exhibit D of 
the SGAT that shou, the August 29 agreements are attached hereto as Attachments A and B, 
respectively). Qwest states Attachment 4 to Exhibit D creates a "Bargain and Sale" conveyance under 
Colorado lau.. In response to the first draft of this Status Report. AT&T for the first time stated its intent 
to reserves its right propose further revisions to these documents. 

AT&T's position follows: Although certain inipasse issues may be readily identified. AT&T believes 
that closing Checklist Item 3 is premature. AT&T belie\.es that the parties will lose an opportunity to 
engage in  productive conversations in subsequent uorkshops if they are henceforth foreclosed from 
discussing ROW issues. AT&T has maintained consistently that RON' issues and subloop issues may 
affect each other. Further. Qwest stated in the recentl!, held Arizona Emerging Services Workshop that it 
will introduce additional "field collocation" issues in subsequent workshops. Because these issues have not 
yet been fully explored. it is difficult to anticipate exactly hou. these issues might implicate ROW. AT&T 
believes that foreclosing an opportunity for the parties to discuss ROW issues in these contexts will limit 
the value of the workshops. Further. ATBT believes that additional revisions to Attachments A and B may 
be required as a consequence of subsequent discussions on  subloop and field collocation. Finally. no party 
realizes any significant disadvantage in possibly addressing ROW issues in the subsequent workshop. 
Accordingly. AT&T does not agree that Checklist Item 3 may be closed at this time. 

Qwest does not oppose AT&T's reservation of rights to raise new non-Checklist Item 3 issues as to the 
attached documents. but Qwest also does not necessarily agree that any further revisions to Section 10.8 
and Exhibit D will be necessary to ensure 371 compliance. Qwest does. however. oppose AT&T's 
attempt to raise new issues based on Checklist Item 3 as to the attached documents at a later time. Qwest 
understood the negotiation session on August 29 was to be the last negotiation session on issue 3-4 (and 
Checklist Item 3 as a whole). that the August 29 session was for interested parties to raise all issues they 
had. and that the output of the session was to be a final set of agreed-upon terms and a final set of 
impasse issues to be briefed by any interested parties to the proceeding. Moreover. Qwest's recollection 
of AT&T's position at the August 29 session was that. if anything. the future discussions of subloop and 
collocation might decrease the number of objections AT&T had to the attached documents. Qwest does 
not recall AT&T ever mentioning on August 29 the possibility that its objections to the attached 
documents based on Checklist Item 3 might increase. Further. to this date, AT&T has not been able to 
conjure up an example of a new Checklist Item 3 issue that might arise from discussions of subloop and 
collocation that could not have been raised in the many months spent on Checklist Item 3. Finally, if 



3. In xdition. AT&T agreed with Qwest to exclude public ROW from the SGAT.4 

OCC and Staff did not object to this change. 

4. Further, Qwest partially agreed to AT8rT.s proposal to streamline the process of 

obtaining landowner consent to disclosure of MDU agreemenk5 OCC also agreed to 

this change, and Staff did not object. 

5. Qwest agrees with AT&T that, as to %that Qwest considers true ROW agreements (as 

opposed to MDU agreements) that have been publicly recorded. Qwest will not 

require landowner consent to disclosure as prerequisite to disclosure to CLECs. 

Qwest also stated that, as a practical matter, this means that i t  will not require 

landowner consent to disclosure of any true ROW agreements. Such disclosure m d l  

not be required because Qwest has instituted an internal policy to record any 

unrecorded "true" ROW agreements that i t  finds in  the course of processing CLEC 

requests for ROW access. 

B. Remaining Disputes 

1.  Qwest has proposed that all MDU agreements not he disclosed \\.ittiout prior owner 

consent. AT&T has proposed that MDU agreenittiits be disclosed to CLECs without 

lmdoumer consent where the MDU agreement does not expressly preclude such 

disclosure. Qwest and the OCC disagree with AT&T. Qwest and OCC believe that 

ATBrT is prmiitted to raise new issues regarding Checklist Itcni 3. then undue delay will result. which is 
indeed a form of prejudice to not only Qwest. but Colorado consumers. 

' See  41 I of the Consent forms attached to Attachnient 4 to Exhibit D of the SCAT 

' scc SCAT section IO.  1 .3 .1 .  



landowners have a legitimate expectation that these two-party dealings are private.6 

AT&T believes that in the absence of an express prohibition on disclosure, the 

underlying document may be disclosed. Staff did not take a position. 

2 .  Qwest proposed that CLECs obtain a landowner consent to Qwest's opportunity to 

cure defaults by CLECs of possible breaches by CLECs of the underlying 

agreements.' may require CLECs to obtain 

landowner consent to an opportunity by Qwest to cure breaches by CLECs. Qwest 

contends that, without such cure opportunity, the breach could cause Qwest to forfeit 

its ROW and therefore have to purchase new ROW and move its facilities to the new 

ROW. AT&T contends that ( i )  the risk management provisions of the SGAT are 

sufficient protection for Qwest ( i i )  CLECs are at equal risk to Qwest in that Qwest 

may likeuise default on the underlying obi ip ions  and ( i i i )  negotiation of such 

additional consents to an opportunity to cure \vi11 result in unreasonably prolonged 

and impaired access to ROW. Qwest disagrees because the SGAT risk management 

provisions merely provide for pursuit of d a m a p  ( S C P  section 5.9.1.1) and cannot be 

used to prevent the loss of Qwest ROW due to CLEC misbehavior. Moreover, pursuit 

of damages against some financially unstable CLECs is simply a useless recourse. 

OCC suggested a case-by-case approach in Lvhich Qwest requires such notice and 

cure consent only if the underlying ROW agreement does not contain a notice and 

cure clause. Qwest has concerns regarding the efficacy of any notice and cure clauses 

AT&T does not agree that Qwest 

'See  Consent to Disclosure forni attached to Attachment 4 to Exhibit D of the SGAT. 

See SGAT section 10.8.4.1.3. 6 



in the underlying ROW agreements in the situation of subeasement. In other words, a 

notice and cure clause in the underlying agreement between Qwest and a landowner 

may not be triggered if the CLEC, not Qwest, causes a breach. Qwest also has 

concerns about the added difficulties in administration of the process that OCC's 

suggestion would cause, e.g., attorney review would become necessary in every 

ROW request. Staff did not state a position on this issue. 

3. Qwest has proposed that CLECs record all underlying ROW agreements if a CLEC 

desires access to such agreement. ' AT&T has proposed that only access granted to 

CLECs under those underlying ROW agreement that are recorded in real property 

records be recorded. AT&T believes that whether or not the interests conveyed by 

Qwest are real property interests ( i )  such documents do not necessarily require 

recordation and ( i i )  such recordation would, i n  Qwest's proposal. require recordation 

of not only the CLEC access ag-eement but also the underlying instrument. whether 

or not such instrument had been recorded in the first place. Qwest asserts that real 

property interests are recorded as a matter of course and good practice and that, if 

ATgLT believes MDU agreements convey real property, then AT&T should treat 

them as such. OCC and Staff did not state a position on this issue. 

4. AT&T suggested the parties defer their disagreements on issue 3-4 until the issue of 

access to subloops is dealt with in the workshops. ATbT reasoned that its objections 

under issue 3-4 are most critical in  application to access to subloops in an MDU 

See ¶ 4 of Consent Regarding Access Agreement form attached to Attachment 4 to Exhibit D of the 7 

SGAT. 

See 3.b. of Attachment 4 to Exhibit D of the SGAT. 8 



context. AT&T further noted that if Qwest provides access to subloops that affords 

AT&T the access required by the Act, many of AT&T's concerns would be resolved. 

Qwest suggested alternatively that AT&T's objections be briefed on the merits and 

that any party wishing to defer the issue should so argue in its briefs. This will enable 

the Commission to decide whether to decide the issue or to keep it open indefinitely. 

C. Future Steps 

The Commission has set aside twenty minutes at the beginning of the next 

workshop, commencing on September 19. 2000. for discussion of Issue 3-4. Also, any 

interested parties wishing to comment in writing on the ageements or disputed issues 

described in this Status Report is to file comments or a brief on or before September 26, 

2000. 

11. Revised Statement Of Qwest Position Regarding Issue 3-14 

Issue 3- 14 was raised by WorldCoin rezarding deadlines for responding to 

verification requests pertaining to large amounts of poles, ducts or ROW. As the record 

currently reflects, WorldCom and Qwest, in the context of the Arizona 27 1 proceedings, 

negotiated a schedule in which deadlines lengthened slightly as the size of the request 

grew. This schedule was contained in section 2.2 of Exhibit D. WorldCom has since 

disowned that agreement and claimed that all such requests be performed in 35 days.g 

WorldCom based its position on the FCC's decision in 111 the Matter- of Cavalier 

Telephone, LLC 1'. Virginia Electric and Power Co., DA 00- 1250, File No. PA 99-005, 

Qwest divides the application process into two distinct tasks: inquiry and verification. Qwest allots 10 
days to the inquiry process. WorldCom contends that the FCC allows only 45 days to respond to 

9 



2000 FCC LEXIS 2933 (June 7,2000). WorldConi contends that the Cavalier case 

mandates a 45-day deadline for all applications regardless of size. 0 
The Cavalier case, however, says no such thing. Rather, it provides that, with 

respect to large requests, there be a rolling response commencing no later than the 45'h 

day. Id. ql5. In other words, Qwest must approve or deny at least a subset of a large 

request by the 45'h day, and thereafter, Qwest must convey approvals and denials as it  

determines them rather than saving them up until it makes a determination as to all 

facilities requested. Qwest is amenable to this approach. Therefore, in an effort to reach 

closure on this issue, Qwest has revised section 2.2 of Exhibit D to track the language of 

paragraph 15 of the Cavalier order. 

CONCLUSION 

Qwest hereby provides notice to all parties of the outcome of the negotiations on 

Issue 3-4 and its revised position on Issue 3- 14. 

Respectfully submitted, 

QWEST CORPORATION 

Kris A. Ciccolo, No. 17948 
Charles W. Steese, No. 026924 
Q\.I.'EsT LAW DEPARTMENT 
180 1 California Street 
Suite 5 100 
Denver, CO 80202 
(303) 672-2884 

ATTORNEYS FOR QWEST CORPORATION 

requests for access. regardless of size. Thus. WorldCom's reasoning would leave only 35 days for 
verification regardless of the size of the request. 



10.8 Access to Poles, Ducts, Conduits, and Rights of Way 

10.8.1 Description 

10.8.1.1 Pole Attachments - Where it has ownership or control to do so, 
Qwest will provide CLEC with access to available pole attachment space for the 
placing of facilities for the purpose of transmitting Telecommunications Services. 

10.8.1.1.1 The term Pole Attachment means any attachment by 
CLEC to a pole owned or controlled by Qwest. 

10.8.1.2 Ducts and Conduits - Where it has ownership or control to do so, 
Qwest will provide CLEC with access to available ducts/conduits for the purpose 
of placing facilities for transmitting Telecommunications Services. A spare 
conduit will be leased for copper facilities only, and an innerduct for the purpose 
of placing fiber. CLEC may place innerduct in an empty conduit. Control of 
CLEC-installed spare innerduct shall vest in Qwest immediately upon installation; 
ownership of such innerduct shall vest to Qwest if and when CLEC abandons 
such innerduct. Within a multi-unit building, duct may traverse building entrance 
facilities, building entrance links, equipment rooms, remote terminals, cable 
vaults, telephone closets or building riser. 

10.8.1.2.1 The term Duct means a single enclosed raceway for 
conductors, cable and/or wire. Duct may follow streets, bridges, public or 
private ROW or may be within some portion of a multi-unit building. 
Within a multi-unit building, duct may traverse building entrance facilities, 
building entrance links, equipment rooms, remote terminals, cable vaults, 
telephone closets or building riser. 

10.8.1.2.2 
which cables and/or wires may be installed. 

The term Conduit means a pipe placed in the ground in 

10.8.1.3 Rights of Way (ROW) - Where it has ownership or control to do 
so, Qwest will provide to CLEC, via a Quit;;la+rn without war!ar-ttyan Access 
Aqreement 117 the form of Attactmen! 4 to Exhibit D! access to available ROW 
for the purpose of placing telecommunications facilities. ROW includes land or 
other property owned or controlled by Qwest and may run under, on, above, 
across, along or through public or private property or enter multi-unit buildings. 

10.8.1.3.1 ROW means a real property interest in privately-owned 
real property, but expressly excluding any public, governmental, federal 
or Native American, or other quasi-public or non-private lands, sufficient 
to permit Qwest to place telecommunications facilities on such real 
property; such property owner may permit Qwest to install and maintain 
facilities under, on, above, across, along or through private property or 
enter multi-unit buildings. 



10.8.1.4 CLEC Duties -CLEC shall have the duty to afford access to the 
poles, ducts, conduits and rights-of-way of CLEC to Qwest on rates, terms, and 
conditions that are consistent with Section 224, and further, CLEC shall provide 
reasonable access to poles, ducts and conduits, and right of way when feasible 
and when access is necessary for Qwest to provide service as may be set forth 
in 47 U.S.C. §251 (b)(4), applicable FCC orders and regulations or state rules. 

10.8.1.5 
as a matter of state law, to convey an interest in real property. 

The phrase “ownership or control to do so” means the legal right, 

10.8.2 Terms and Conditions 

Qwest shall provide CLEC non-discriminatory access to poles, ducts, conduit and rights of 
way on terms and conditions found in the Revised Qwest Right of Way, Pole Attachment 
and/or lnnerduct Occupancy General Information Document, attached hereto as Exhibit D. 
Qwest will not favor itself over CLEC when provisioning access to poles, ducts, conduits 
and rights of way. Qwest shall not give itself preference when assigning space. 

10.8.2.1 Subject to the provisions of this Agreement, Qwest agrees to 
issue to CLEC authorization for CLEC to attach, operate, maintain, rearrange, 
transfer and remove at its sole expense its facilities on Poles/lnnerduct or ROW 
owned or controlled in whole or in part by Qwest, subject to Orders placed by 
CLEC. Any and all rights granted to CLEC shall be subject to and subordinate to 
any future local, state and/or federal requirements. 

10.8.2.2 Qwest will rely on such codes as the National Electrical Safety 
Code (NESC) to prescribe standards with respect to capacity, safety, reliability, 
and general engineering principles. 

10.8.2.3 Federal requirements, such as those imposed by Federal Energy 
Regulatory Commission (FERC) and Occupational Safety and Health 
Administration (OSHA), will continue to apply to the extent such requirements 
affect requests for attachments or occupancy to .Qwest facilities under Section 
224(f)(1) of the Act. 

10.8.2.4 CLEC shall provide access to a map of the requested 
Poles/lnnerduct/ROW route, including estimated distances between major 
points, the identification and location of the PolesAnnerduct and ROW and a 
description of CLEC’s facilities. Qwest agrees to provide to CLEC access to 
relevant plats, maps, engineering records and other data within ten (1 0) business 
days of receiving a bona fide request for such information, except in the case of 
extensive requests. Extensive requests involve the gathering of plats from more 
than one (1) location, span more than five (5) Wire Centers, or consist of ten (10) 
or more intra-W ire Center requests submitted simultaneously. Responses to 
extensive requests will be provided within a reasonable interval, not to exceed 
sixty (60) calendar days. 

10.8.2.5 Except as expressly provided herein, or in the Pole Attachment 
Act of 1934 as amended and its regulations and rules, or in any applicable state 
or municipal laws, nothing herein shall be construed to compel Qwest to 



construct, install, modify or place any PolesAnnerduct or other facility for use by 
CLEC. 

10.8.2.6 Qwest retains the right to determine the availability of space on 
Poles/lnnerduct, conduit and ROW consistent with 47 USC 5 224 and FCC 
orders, rules and regulations pursuant to 47 USC § 224. In the event Qwest 
determines that rearrangement of the existing facilities on Poles/lnnerduct, 
conduit and ROW is required before CLEC’s facilities can be accommodated, the 
actual cost of such modification will be included in CLEC’s nonrecurring charges 
for the associated Order (“Make-Ready fee”). When modifications to a Qwest 
spare conduit include the placement of Innerduct, Qwest or CLEC will install the 
number of lnnerduct required to fill the duct to its full capacity. 

10.8.2.7 Qwest shall make manhole ingress and egress for lnnerduct 
access available to CLEC. Qwest will perform a feasibility study to determine 
whether to provide a stub out via the pre-constructed knock out within the 
manhole, or to perform a core drill of the manhole. 

10.8.2.8 Where such authority does not already exist, CLEC shall be 
responsible for obtaining the necessary legal authority to occupy ROW, and/or 
PolesAnnerduct on governmental, federal, Native American, and private rights of 
way. CLEC shall obtain any permits, licenses, bonds, or other necessary legal 
authority and permission, at CLEC’s sole expense, in order to perform its 
obligations under this Agreement. CLEC shall contact all owners of public and 
private rights-of-way to obtain the permission required to perform the work prior 
to entering the property or starting any work thereon. See Section 10.8.4. CLEC 
shall comply with all conditions of rights-of-way and permits. Once such 
permission is obtained, all such work may be performed by Qwest or CLEC at 
the option of CLEC. 

10.8.2.9 Access to a Qwest Central Office manhole will be permitted where 
technically feasible. If space is available, Qwest will allow access through the 
Central Office manhole to the POI (Point of Interconnection). There shall be a 
presumption that there shall be no fiber splices allowed in the Central Office 
manhole. However, where CLEC can establish the necessity and technical 
feasibility of splicing in the Central Office Manhole, such action shall be 
permitted. 

10.8.2.10 If CLEC requests Qwest to replace or modify existing 
Poles/lnnerduct to increase its strength or capacity for the sole benefit of CLEC, 
CLEC shall pay Qwest the total actual replacement cost, Qwest’s actual cost to 
transfer its attachments to new Poles/lnnerduct, as necessary, and the actual 
cost for removal (including actual cost of destruction) of the replaced 
Poles/lnnerduct, if necessary. Ownership of new Poles/lnnerduct shall vest to 
Qwest. Upon request, Qwest shall permit CLEC to install Poles/lnnerduct. 
Qwest reserves the right to reject any non-conforming replacement Pole/Conduit 
installed by CLEC that do not conform to the NESC, OSHA or local ordinances. 
To the extent that a modification is incurred for the benefit of multiple parties, 
CLEC shall pay a proportionate share of the total actual cost based on the ratio 
of the amount of new space occupied by the facilities of CLEC to the total 



amount of space occupied by all parties including Qwest or its affiliates 
participating in the modification. Parties who do not initiate, request or receive 
additional space from a modification, are not required to share in the cost of the 
modification. CLEC, Qwest or any other party that uses a modification as an 
opportunity to bring its facilities into compliance with applicable safety or other 
requirements will be deemed to be sharing in the modification and will be 
responsible for its share of the modification cost. Attaching entities will not be 
responsible for sharing in the cost of governmentally mandated pole or other 
facility modification. Qwest does not and will not favor itself over other carriers 
when provisioning access to poles, innerduct and rights-of-way. 

10.8.2.1 1 Notification of modifications initiated by or on behalf of Qwest and 
at Qwest’s expense shall be provided to CLEC at least sixty (60) calendar days 
prior to beginning modifications. Such notification shall include a brief 
description of the nature and scope of the modification. If CLEC does not 
respond to a requested rearrangement of its facilities within sixty (60) days after 
receipt of written notice from Qwest requesting rearrangement, Qwest may 
perform or have performed such rearrangement and CLEC shall pay the actual 
cost thereof. No such notice shall be required in emergency situations or for 
routine maintenance of Poledlnnerduct completed at Qwest’s expense. 

10.8.2.12 Qwest reserves the right to make an on-site/final construction 
inspection of CLEC’s facilities occupying the Poles/lnnerduct system. CLEC 
shall reimburse Qwest for the actual cost of such inspections except where 
specified in this Section. 

10.8.2.1 3 When final construction inspection by Qwest has been completed, 
CLEC shall correct such non-complying conditions within the reasonable period 
of time specified by Qwest in its written notice. If corrections are not completed 
within the specified reasonable period, occupancy authorizations for the ROW, 
PolesAnnerduct system where non-complying conditions remain uncorrected 
shall suspend forthwith, regardless of whether CLEC has energized the facilities 
occupying said Poles/lnnerduct or ROW system and CLEC shall remove its 
facilities from said PolesAnnerduct or ROW in accordance with the provisions of 
this Section, provided, however. if the corrections physically cannot be made 
within such specified time, and CLEC has been diligently prosecuting such cure, 
CLEC shall be granted a reasonable additional time to complete such cure. 
Qwest may deny further occupancy authorization to CLEC until such non- 
complying conditions are corrected or until CLEC’s facilities are removed from 
the Poles/lnnerduct system where such non-complying conditions exist. If 
agreed between both Parties, Qwest shall perform or have performed such 
corrections and CLEC shall pay Qwest the actual cost of performing such work. 
Subsequent inspections to determine if appropriate corrective actions have been 
taken may be made by Qwest. 

10.8.2.14 Once CLEC’s facilities begin occupying the Poles/lnnerduct or 
ROW system, Qwest may perform a reasonable number of inspections. Qwest 
shall bear the cost of such inspections unless the results of the inspection reveal 
any violation or hazard, or that CLEC has in any other way failed to comply with 
the provisions of Section 10.8.2.20; in which case CLEC shall reimburse Qwest 



the costs of inspections and re-inspections, as required. CLEC’s representative 
may accompany Qwest on such field inspections. The cost of periodic inspection 
or any special inspections found necessary due to the existence of sub-standard 
or unauthorized occupancies shall be billed separately. 

10.8.2.15 The costs of inspections made during construction and/or the final 
construction survey and subsequent inspection shall be billed to CLEC upon 
completion of the inspections. 

10.8.2.1 6 Final construction, subsequent, and periodic inspections or the 
failure to make such inspections, shall not relieve CLEC of any responsibilities, 
obligations, or liability assigned under this Agreement. 

10.8.2.17 CLEC may use individual workers of its choice to perform any 
work necessary for the attaching of its facilities so long as such workers have the 
same qualifications and training as Qwest’s workers. CLEC may use any 
contractor approved by Qwest to perform Make-Ready Work. 

10.8.2.1 8 If Qwest terminates an Order for cause, or if CLEC terminates an 
Order without cause, subject to 10.8.4.5, CLEC shall pay termination charges 
equal to the amount of fees and charges remaining on the terminated Order(s) 
and shall remove its facilities from the Poles/lnnerduct within sixty (60) calendar 
days, or cause Qwest to remove its facilities from the Poles/lnnerduct at CLEC’s 
expense; provided, however, that CLEC shall be liable for and pay all fees and 
charges provided for in this Agreement to Qwest until CLEC’s facilities are 
physically removed. “Cause” as used herein shall include CLEC’s use of its 
facilities in material violation of any applicable law or in aid of any unlawful act or 
making an unauthorized modification to Qwest‘s Poles/lnnerduct, or, in the case 
of ROW, any act or omission that violates the terms and conditions of either (a) 
the O l l l t r l ? l m & A c c e s s  Agreement ‘ by which Qwest 
Qu+tck+vtconveys a right of access to the ROW to CLEC, or (b) the instrument 
granting the original ROW to Qwest or its predecessor. 

10.8.2.1 9 Qwest may abandon or sell any Poles/lnnerduct, conduit or ROW 
at any time by giving written notice to CLEC. Any Poles, Innerduct, conduit or 
ROW that is sold, will be sold subject to all existing legal rights of CLEC. Upon 
abandonment of Poleshnerduct, conduit or ROW, and with the concurrence of 
the other joint user(s), if necessary, CLEC shall, within sixty (60) calendar days 
of such notice, either: 1) continue to occupy the PolesAnnerduct, conduit or 
ROW pursuant to its existing rights under this Agreement if the Poles/lnnerduct, 
conduit, or ROW is purchased by another party; 2) purchase the 
Poleshnerduct, conduit or ROW from Qwest at the current market value; or 3) 
remove its facilities therefrom. Failure to explicitly elect one of the foregoing 
options within sixty (60) calendar days shall be deemed an election to purchase 
the Poles/lnnerduct, conduit or ROW at the current market value if no other party 
purchased the PolesAnnerduct, conduit or ROW within this sixty (60) day period. 

10.8.2.20 CLEC’s facilities shall be placed and maintained in accordance 
with the requirements and specifications of the current applicable standards of 
Bellcore Manual of Construction Standards, the National Electrical Code, the 
National Electrical Safety Code, and the rules and regulations of the 



Occupational Safety and Health Act, all of which are incorporated by reference, 
and any governing authority having jurisdiction. Where a difference in 
specifications exists, the more stringent shall apply. Notwithstanding the 
foregoing, CLEC shall only be held to such standard as Qwest its Affiliates or 
any other Telecommunications Carrier is held. Failure to maintain facilities in 
accordance with the above requirements or failure to correct as provided in 
Section 10.8.2.13 shall be cause for termination of the Order. CLEC shall in a 
timely manner comply with all requests from Qwest to bring its facilities into 
compliance with these terms and conditions. 

10.8.2.21 Should Qwest under the provisions of this Agreement remove 
CLEC's facilities from the Poles/lnnerduct covered by any Order, Qwest will 
deliver the facilities removed upon payment by CLEC of the cost of removal, 
storage and delivery, and all other amounts due Qwest. If CLEC removes 
facilities from Poles/lnnerduct for other than repair or maintenance purposes, no 
replacement on the Poles/lnnerduct shall be made until all outstanding charges 
due Qwest for previous occupancy have been paid in full. CLEC shall advise 
Qwest in writing as to the date on which the removal of facilities from the 
PolesAnnerduct has been completed. 

10.8.2.22 If any facilities are found attached to Poleshnerduct for which no 
order is in effect, Qwest, without prejudice to its other rights or remedies under 
this Agreement, may assess a charge and CLEC agrees to pay a charge of 
$200.00 per Pole or $200 per innerduct run between two manholes, plus 
payment as specified in this Section. Qwest shall waive the unauthorized 
attachment fee if the following conditions are both met: (1) CLEC cures such 
unauthorized attachment (by removing it or submitting a valid Order for the 
attachment in the form of Attachment 2 of Exhibit D, within thirty (30) days of 
written notification from Qwest of the unauthorized attachment; and (2) the 
unauthorized attachment did not require Qwest to take curative measures itself 
(e.g., pulling additional innerduct) prior to cure by CLEC. Qwest shall also waive 
the unauthorized attachment fee if the unauthorized attachment arose due to 
error by Qwest rather than CLEC. CLEC is required to submit in writing, within 
ten (10) business days after receipt of written notification from Qwest of the 
unauthorized occupancy, a Poles/lnnerduct application. If such application is not 
received by Qwest within the specified time period, CLEC will be required to 
remove its unauthorized facility within thirty (30) calendar days of the final date 
for submitting the required application, or Qwest may remove CLEC's facilities 
without liability, and the cost of such removal shall be borne by CLEC. 

10.8.2.23 No act or failure to act by Qwest with regard to an unauthorized 
occupancy shall be deemed as the authorization of the occupancy. Any 
subsequently issued authorization shall not operate retroactively or constitute a 
waiver by Qwest of any of its rights or privileges under this Agreement or 
otherwise. CLEC shall be subject to all liabilities of the Agreement in regard to 
said unauthorized occupancy from its inception. 

10.8.2.24 Qwest will provide CLEC non-discriminatory access to poles, 
ducts, conduits and ROW pursuant to 47 USC 5 224 and FCC orders, rules and 
regulations pursuant to 47 USC § 224. In the event of a conflict between this 



SGAT, on one hand, and 47 USC 5 224 and FCC orders, rules and regulations 
pursuant to 47 USC 5 224, on the other, 47 USC 5 224 and FCC orders, rules 
and regulations pursuant to 47 USC 5 224 shall govern. Further, in the event of 
a conflict between Exhibit D, on one hand, and this SGAT or 47 USC 5 224 and 
FCC orders, rules and regulations pursuant to 47 USC 5 224, on the other, this 
SGAT or 47 USC 5 224 and FCC orders, rules and regulations pursuant to 47 
USC § 224 shall govern, provided however, that any QuitclarrnAceess 
Aqreement that has been duly executed, acknowledged and recorded in the real 
property records for the county in which the ROW is located shall govern in any 
event pursuant to its terms. 

10.8.2.25 
domain on behalf of CLEC. 

Nothing in this SGAT shall require Qwest to exercise eminent 

10.8.2.26 
Qwest has an ROW agreement, the following: 

Upon CLEC request, Qwest will certify to a landowner with whom 

10.8.2.26.1 that the ROW agreement with Qwest does not preclude 
the landowner from entering into a separate ROW agreement with 
CLEC: and 

10.8.2.26.2 that there will be no penalty under the agreement between 
the landowner and Qwest if the landowner enters into a ROW 
agreement with CLEC. 

10.8.3 Rate Elements 

Qwest fees for attachments are in accordance with Section 224 of the Act and FCC 
orders, rules and regulations promulgated thereunder, as well as the rates established 
by the Commission including the following rates, are reflected in Exhibit A. 

10.8.3.1 Inquiry Fee. A non-refundable pre-paid charge used to recover 
the costs associated with performing an internal record review to determine if a 
requested route and/or facility is available. or with respect to ROW, to determine 
the information necessary to create the ROW Matrix, which identifies, for each 
ROW, the name of the original grantor and the nature of the ROW (i.e., publicly 
recorded and non-recorded) and the MDU Matrix, which identifies each 
requested legal agreement between Qwest and a third party who has a multi-unit 
building in Qwest’s possession that relates to Telecommunications Services 
provided to or through real property owned by the third party (MDU Agreement) 
and, for each such MDU Agreement. the name of the third party. Separate 
Inquiry Fees apply for ROW, Poles and Conduitllnnerduct. 

10.8.3.2 
Fee. In the case of Poles and Innerduct, the Field Verification Fee is a non- 
refundable pre-paid charge which recovers the estimated actual costs for a field 
survey verification required for a route and to determine scope of any required 
Make-Ready work. Separate Field Verification Fees apply for Poles and 
Manholes. In the case of ROW, the Quik;lalmAccess Aqreement Preparation I 
Fee is a non-refundable, pre-paid charge which recovers the estimated actual 
costs for preparation of the €&&hmAccess Aqreement for each ROW I 

Field Verification Fee/QwtcktrnAccess Aqreement Preparation I 



requested by the CLEC. 
Preparation Fees shall be billed in advance. 

Field Verification and QuitcTaimAccess Aqreement I 

10.8.3.3 Make-Ready Fee. A pre-paid non-refundable (other than true-up) 
charge which recovers the cost of necessary work required to make the 
requested facility/ROW available for access. For innerduct, this could include, 
but is not limited to, the placing of innerduct in conduiVduct systems or core 
drilling of manholes. For pole attachment requests, this could include, but is not 
limited to, the replacement of poles to meet required clearances over roads or 
land. For ROW, this Make-Ready could include, but is not limited to, personnel 
time, including attorney time. With respect to ROW, Make-Ready work refers to 
legal or other investigation or analysis arising out of CLEC’s failure to comply 
with the process described in Exhibit D for ROW, or other circumstances giving 
rise to such work beyond the simple preparation of one or more €&&&tm Access 
Aqreements. The estimated pre-paid fee shall be billed in advance. 

. .  

10.8.3.4 Pole Attachment Fee. A pre-paid fee which is charged for the 
occupancy, including during any Make-Ready period, of one foot of pole space 
(except for antenna attachment which requires two feet). This fee shall be 
annual unless CLEC requests that it be semi-annual. 

10.8.3.5 lnnerduct Occupancy Fee. A pre-paid fee which is charged for 
the occupancy, including during any Make-Ready period, of an innerduct on a 
per foot basis. This fee shall be annual unless CLEC requests that it be semi- 
annual. 

10.8.3.6 Ottit-datmAccess Aqreement Consideration. A pre-paid fee which 
constitutes consideration for Qw(&wconveVinq  access to the ROW to 
CLEC. This fee shall be a one-time (i.e. non-recurring) fee. 

10.8.4 Ordering 

There are two (2) steps required before placing an Order for access to ROW, lnnerduct 
and Pole Attachment: Inquiry Review and Field Verification. 

10.8.4.1 Inquiry Reviews. Upon receipt of an inquiry regarding ROW 
access, Pole Attachment or Innerduct Occupancy, Qwest will provide CLEC with 
Exhibit D. CLEC will review the documents and provide Qwest with maps of the 
desired area indicating the routes and entrance points for proposed attachment, 
proposed occupancy or proposed CLEC construction on Qwest owned or 
controlled Poles, lnnerduct and ROW as well as the street addresses of any 
multi-unit buildings upon or through which CLEC proposes construction on ROW 
owned or controlled by Qwest. CLEC will include the appropriate Inquiry Fee 
with a completed Attachment 1 .A from Exhibit D. 

10.8.4.1.1 inquiry Review - DucVConduit. Qwest will complete 
the database inquiry and prepare a duct structure diagram 
(referred to as a “Flatline”) which shows distances and access 
points (such as manholes). Along with the Flatline will be 
estimated costs for field verification of available facilities. These 



materials will be provided to the CLEC within ten (10) calendar 
days or within the time frames of the applicable federal or state 
law, rule or regulation. This time frame is applicable to the 
standard inquiry of thirty (30) Utility Holes or fewer. An inquiry 
which exceeds the standard will have negotiated completion 
dates. 

10.8.4.1.2 Inquiry Review - Poles. Qwest will provide the 
name and contact number for the appropriate local field engineer 
for joint validation of the poles and route and estimated costs for 
field verification on Attachment l.B of Exhibit D within ten (10) 
calendar days of the request. This time frame is applicable to the 
standard inquiry of one hundred (100) poles or fewer. An inquiry 
which exceeds the standard will have negotiated completion 
dates. 

10.8.4.1.3 Inquiry Review - ROW. Qwest shall, upon 
request of CLEC, provide the ROW Matrix, the MDU Matrix and a 
copy of all publicly recorded agreements listed in those Matrices 
to CLEC within ten (10) days of the request. Qwest will provide to 
CLEC a copy of agreements listed in the Matrices that have not 
been publicly recorded if and only if CLEC obtains authorization 
for such disclosure from the third party owner(s) of the real 
property at issue by an executed verston of either the Consent to 
Disclosure form or the Consent Reqardinq 
Access Agreement form, both of which are included in Exhibit D, 
Attachment 4. Qwest may redact all dollar figures from copies of 
agreements listed in the Matrices that have not been publicly 
recorded that Qwest provides to CLEC. Any dispute over whether 
terms have been redacted appropriately shall be resolved 
pursuant to the dispute resolution procedures set forth in this 
Agreement. Qwest makes no warranties concerning the accuracy 
of the information provided to CLEC; CLEC expressly 
acknowledges that Qwest’s files contain only the original ROW 
instruments, and that the current owner(s) of the fee estate may 
not be the party identified in the document provided by Qwest. 

10.8.4.2 
Preparation (ROW). CLEC will review the Inquiry results and determine whether 
to proceed with field verification for Poles/Ducts or Qtr&&amAccess Aqreement 
preparation for ROW. If field verification or Quit&+mAccess Aqreement 
preparation is desired, CLEC will sign and return Attachment l.B of Exhibit D 
along with a check for the relevant verification fee (Field Verification Fee or 
€&&&timAccess Aqreement Preparation Fee) plus $1 0.00 per €k”R ’ Access 
Aqreement as consideration for the G&it&+mAccess Aqreement. Upon payment 
of the relevant fee and &i(&wnAccess Aqreement consideration, if applicable, 
Qwest will provide, as applicable: depending on whether the request is for 
Poles, lnnerduct or ROW: (a) in the case of Poles or Duct, a field survey and 
site investigation of the Poles or Duct, including the preparation of distances and 
drawings, to determine availability of existing PolesAnnerduct; identification of 

Field Verification - Poles Ducts and €kt&ktmAccess Aqreement I 
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Make-Ready costs required to provide Innerduct; the schedule in which the 
Make-Ready work will be completed; and, the annual recurring prices associated 
with the attachment of facilities; (b) in the case of ROW, the completed 
C&&&wr?Access Aareernent(s), executed and acknowledged by Qwest. Upon 
completion of the CA&c%awAccess Aqreement(s) by CLEC, in accordance with 
the instructions, terms and conditions set forth in Exhibit D, the QuiWatmAccess 
Aqreernent becomes effective to Qu+tclarmconvev the interest identified in the 
€&&&wAccess Aqreement (if any). Any dispute regarding whether a legal 
agreement conveys a ROW shall be resolved between CLEC and the relevant 
third party or parties, and such disputes shall not involve Qwest; and/or (c) In the 
case of Poles or Innerduct, estimates of Make-Ready costs and the annual 
recurring prices associated with the attachment of facilities shall be provided on 
Attachment 2 of Exhibit D and shall be completed according to the schedule in 
Exhibit D at paragraph 2.2. The Attachment 2 quotation shall be valid for 
ninety (90) calendar days. 

10.8.4.2.1 CLEC-Performed Field Verification. At the option of CLEC, it may 
perform its own field verification (in lieu of Qwest performing 
same) with the following stipulations: 1) Verifications will be 
conducted by a Qwest approved contractor; 2) A Qwest 
contractor will monitor the activity of CLEC contractor and a 
current labor rate will be charged to CLEC; 3) CLEC will provide 
Qwest with a legible copy of manhole butterfly drawings that 
reflect necessary Make-Ready effort; and 4) Qwest will use the 
CLEC-provided butterfly drawings and documentation to check 
against existing jobs and provide a final field report of available 
DuctAnnerduct. CLEC will be charged standard rates for Tactical 
Planner time. 

10.8.4.3 The review, signing and return of 
Attachment 2 of the General Information Document along with payment of the 
Make-Ready and prorated recurring access charges for the current relevant 
period (annual or semi-annual) shall be accepted as an Order for the attachment 
or occupancy. Upon receipt of the accepted Order from CLEC and applicable 
payment for the fees identified, Qwest will assign the requested space and 
commence any Make-Ready work which may be required. Qwest will notify 
CLEC when Poles/lnnerduct are ready. 

Order - Poles and Ducts. 

10.8.4.4 
Make-Ready costs. 

Make-Ready - Estimates of Make-Ready are used to cover actual 

10.8.4.4.1 If Qwest requests, CLEC will be responsible for 
payment of the actual Make-Ready costs determined if such costs 
exceed the estimate. Such payment shall be made within thirty 
(30) days of receipt of an invoice for the costs that exceed the 
estimate. 

10.8.4.4.2 Within fifteen (1 5 )  business days of a request, 
Qwest will provide CLEC copies of records reflecting actual cost 
of Make-Ready work; provided, however, that, if Qwest does not 
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possess all such records at the time of the request, then Qwest 
will provide copies of such records within fifteen (15) business 
days of receipt of such records. CLEC must request such 
records, if at all, within sixty (60) calendar days after written 
notification of the completion of the Make-Ready work. 

10.8.4.4.3 If the actual Make-Ready costs are less 
than the estimate, an appropriate credit for the difference will be 
issued upon request. Such request must be received within sixty 
(60) calendar days following CLEC’s receipt of copies of records if 
CLEC has requested records under this paragraph, or within sixty 
(60) calendar days after written notification of the completion of 
Make-Ready work if CLEC has not requested records under this 
paragraph. Such credit will issue within ten (10) business days of 
Qwest’s receipt of either all records related to such actual costs or 
CLEC’s request for credit, whichever comes last, but in no event 
later than ninety (90) calendar days following the request for 
credit. 

10.8.4.4.4 If CLEC cancels or if, due to circumstances 
unforeseen during inquiryherification, Qwest denies the request 
for Poles, Ducts or ROW, upon CLEC request, Qwest will also 
refund the difference between the actual Make-Ready costs 
incurred and those prepaid by CLEC, if any. Such request must 
be made within thirty (30) calendar days of CLEC’s receipt of 
written denial or notification of cancellation. Any such refund shall 
be made within ten (10) business days of either receipt of CLEC’s 
request or Qwest’s receipt of all records relating to the actual 
costs, whichever comes last, but in no event later than ninety (90) 
calendar days following the denial. 

10.8.5 Billing 

CLEC agrees to pay the following fees in advance as specified in Attachments 1 .A, 1 .B, 
and 2 of Exhibit D: Inquiry Fee, Field Verification Fee, Qwkkw ’ Access Aqreement I 
Preparation Fee, Make-Ready fee. Po\e Attachment Fee, lnnerduct Occupancy Fee 
and QLtdclaim Access Aqreement Consideration. Make-Ready Fees will be computed in I 
compliance with applicable local, state and federal guidelines. Usage fees for 
PolesAnnerduct (Le., Pole Attachment Fee and lnnerduct Occupancy Fee) will be 
assessed on an annual basis (unless CLEC requests a semi-annual basis). Annual 
usage fees for Poles/lnnerduct will be assessed as of January 1 of each year. Semi- 
annual usage fees for Poles/lnnerduct will be assessed as of January 1 and July 1 of 
each year. All fees shall be paid within thirty (30) days following receipt of invoices. All 
fees are not refundable except as expressly provided herein. 

10.8.6 Maintenance and Repair 

In the event of any service outage affecting both Qwest and CLEC, repairs shall be 
effectuated on a non-discriminatory basis as established by local, state or federal 
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requirements. Where such requirements do not exist, repairs shall be made in the 
following order: electrical, telephone (EAS/local), telephone (long distance), and cable 
television, or as mutually agreed to by the users of the affected Poles/lnnerduct. 



Date General Information Provided by Qwest: 
General Agreement : 

BAN Number(must be assigned before processing): 

REVISED QWEST RIGHT OF WAY, POLE ATTACHMENT, INNERDUCT OCCUPANCY GENERAL 
INFORMATION: EFFECTIVE 7/18/00 

1. PURPOSE. The purpose of this General Information document is to share information and provide or 
deny permission to attach and maintain CLEC’s facilities (“Facilities”) to Qwest Corporation’s (“Qwest”) 
Poles, to place Facilities on or within Qwest’s lnnerduct (collectively “Poles/lnnerduct”) and to obtain 
access to Qwest’s private right of way (“ROW”), to the extent Qwest has the right to grant such I 
access. This General Information is necessary to determine if Qwest can meet the needs of the 
CLEC’s request but does not guarantee that physical space or access is currently available. 
Permission will be granted on a first-come, first-serve basis on the terms and conditions set forth in the 
appropriate agreement pertaining to “PolesAnnerduct”. Quotes are effective for thirty (30) days. 

2. PROCESS. The Qwest process is designed to provide the CLEC the information so as to assist CLEC 
and Qwest to make Poles, lnnerduct and ROW decisions in a cost-efficient manner. The Process 
has these distinct steps: 

2.1 Inquiry Review - Attachment l .A  (Database Search). The CLEC is requested to review this 
document and return Attachment 1 .A along with two copies of a map and the nonrefundable Inquiry 
Fee, calculated in accordance with Attachment 1.A hereto. These fees are intended to cover 
Qwest’s expenses associated with performing an internal record (database) review, preparing a cost 
estimate for the required field survey, setting up an account, and determining time frames for 
completion of each task to meet the CLEC’s Request. Be sure a BAN number is assigned by the 
Product Manager (call 303-896-31 94 or 0789) before sending Attachment 1 .A. 

As indicated on Attachment 1.A, a copy of the signed Attachment and maps of the desired route 
must be sent to the Product Manager while the fee must be sent to the Qwest CLEC Joint Use 
Manager with the original signed Attachment l .A.  The map should clearly show street names and 
highways along the entire route, and specific locations of entry and exit of the ROW/duct/pole 
system. Area Maps should be legible and identify all significant geographic characteristics including, 
but not limited to, the following: Qwest central off ices, streets, cities, states, lakes, rivers, mountains, 
etc. Qwest reserves the right to reject illegible or incomplete maps. If CLEC wishes to terminate at 
a particular manhole (such as a POI) it must be indicated on the maps. For ROW: Section, Range 
and Township, to the % section must also be provided. 

Qwest will complete the Inquiry review and prepare and return a Poles/lnnerduct Verification/ROW 
QuttciatmAccess Aareement Preparation Costs Quotation (Attachment 1 .B) to the CLEC generally 
within ten (10) days or the applicable federal or state law, rule or regulation that governs this 
Agreement in the state in which lnnerduct attachment is requested. In the case of poles, Qwest will 
assign a Field Engineer and provide hidher name and phone number to the CLEC. The Field 
engineer will check the local database and be available for a joint verification with the CLEC. This 
time frame is applicable to the standard inquiry of one hundred (100) Poles or fewer, or thirty (30) 
Utility Hole sections or fewer, or two (2) miles of linear ROW or less. The Poles/lnnerduct 
Verification’ROW Access Aqreement Preparation Costs Quotation will be valid for thirty (30) 
calendar days from the date of quotation. The Inquiry step results only in the location and mapping of 
Qwest facilities and does not indicate whether space is available. The resulting information is 
provided with Attachment 1 .B. 

In the case of ROW, Qwest will prepare and return a ROW information matrix and ;I copy of a11 I 
puhlicl! recorded azreeitwm listed i n  the ROW’ llarri!, within ten (10) days,. The ROW I 



A Matrix+&+& will identify (a) the owner of the ROW as reflected in Qwest's records, and (b) the nature 
of each ROW publicly recorded and non-recorded:). The ROW information matrix will also 
indicate whether or not Qwest has a copy of the Easement Agreement in its possession. Qwest 
makes no representations or warranties regarding the accuracy of its records, and CLEC 
acknowledges that, to the extent that real property rights run with the land, the original granting party 
may not be the current owner of the property. 

0 
In the case of MDUs. Qwest will prepare and return a!? MDU information matrix. within ten (101 days, 
which will identify (a) the owner of the MDU as reflected in Qwest's records. and ib j  whether or not 
Qwest has a copy of the Easement Aureement in its uossession. Qwest rnakes no representations 
01' warranties reqardinq the accuracy of its records. and CLEC acknowledqes that the oriclinal 
landowner may not be the current' owner of the propeitv. 

If there is no other effective agreement (Le., an Interconnection Agreement) between CLEC and 
Qwest concerning access to Poles, Ducts and ROW, then Attachment 3 must be executed by both 
parties in order to start the Inquiry Review and in order for CLEC to obtain access to Poles, Ducts 
and/or ROW. 

2.2 Attachment 1 .B (Verification) 8, Attachment 4 (€k&&irrtAccess Aqreement PreDaration). I 
With respect to Poles and Innerduct, upon review and acceptance of signed Attachment l .B  and 
payment of the estimated verification costs by the CLEC, Qwest will conduct facilities verification and 
provide the requested information which may or may not include the following: a review of public 
and/or internal Qwest right-of-ways records for restrictions, identification of additional rights-of-way 
required; a field survey and site investigation of the Innerduct, including the preparation of distances 
and drawings, to determine availability on existing Innerduct; identification of any make-ready costs 
required to be paid by the CLEC, if applicable, prior to installing its facilities. In the case of Poles, 
Attachment 1.8 orders the field verification which may be done jointly. A copy of the signed 
Attachment 1 .B should be sent to the Product Manager while the appropriate fees should be sent to 
the Qwest-CLEC Joint Use Manager with the original signed Attachment l.B. Upon completion of 
the verification, Attachment 2 will be sent to the CLEC by Qwest. 
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With respect to ROW, upon review and acceptance of signed Attachment l .B and payment of the 
ROW conveyance consideration. Qwest will deliver to the CLEC an executed and acknowledged 
n , A c c e s s  Agreement to the CLEC in the form attached hereto as Attachment 4 
(the "-Access Aqreement"). In the event that the ROW in question was created by a publicly 
recorded document and Qwest has a copy of such document in its files, a copy of the Easement 
Agreement, as defined in the awtdawAccess Aqreement, will be attached to the 42&t&im Access 
Aqreement and provided to the CLEC at the time of delivery CLEC of the €htk%mAccess 
Aqreement. If the ROW was created by a document that is not publicly recorded, or if Qwest does 
not have a copy of the Easement Agreement in its possession, the Qu&latrtwAccess Aqreement will 
not have a copy of the Easement Agreement attached. 

Qwest is required to respond to each Attachment 1 B submitted by CLEC within 35 davs of 
receivinq the Attachment 1 B To the extent that an Attachment 1 B includes a larqe number of 
oles jqreater than 100 poles) or a larqe amount of conduit, innerduct (qreater than 30 manholes) or 

;OW (qreater than 2 linear miles), Qwest IS required to approve or deny access comrnencinq no 
later than 35 davs after ieceivina Attachment 1 B and Qwest IS required to amrove or deny access 

0 



on a rotiina basis. i.e.. at the time Qwest determines the propriety of such access to such poles, 
conduit, innerduct or ROW; so that CLEC Is not required to wait until all poles. conduit, innerduct or 
ROW in a particular Attachment 1 .B. are% anproved or denied prior to beins wanted any access at 
a 1 1 .  .lJet(jfi@&$Qui&ja.tRq .... P?pa&.mn...iw& .... s h a . ~ l . . . b e . . . c o m p i e ~ ~ - ~ t ~ ~ ~ i ~ ~ - ~ ~ ~ ~ ~ ~ e . . . ~ ~ a ~ ~ . ~ ~ ~ ~ ~ ~ ~ . . . ~ ~  0 -  tj+c&...ta.b)(+.&i.@y$; 

35 I 

95 I 

In the case of ROW, after Qwest has delivered the C;kH*tdauffAccess Aqreement, the CLEC will be 
required to obtain the property owner’s notarized signature on the Consent that is a part of the 
n l A c c e s s  Aareement. Although Qwest will provide the identity of the original grantor of the 
ROW, as reflected in Qwest’s records, the CLEC is responsible for determining the current owner of 
the property and obtaining the proper signature and acknowledgement. If Qwest does not have a 
copy of the Easement Agreement in its records, it is the responsibility of the CLEC to obtain a copy 
of the Easement Agreement. After the CLEC has obtained the properly executed and acknowledged 
Consent: (a) if the ROW was created by a publicly recorded document, the CLEC must record the 
Q&&trnAccess Aareement (with the Consent and the Easement Agreement attached) in the real 
property records of the county in which the property is located; (b) if the ROW was created by a 
grant or agreement that is not publicly recorded. (i) CLEC must provide Qwest with a copy of the 
properly executed and acknowledged Consent, (ii) upon receipt of such Consent, Qwest will provide 
the CLEC with a copy of the Easement Agreement with the monetary terms redacted, and (iii) the 
CLEC must then record the €&WatmAccess Aclreement, together with the Consent and the 
Easement Agreement, in the real property records for the county in which the property is located; or 
(c) if the ROW was created by a non-publicly recorded document, but Qwest does not have a copy 
of the Easement Agreement in its possession, the CLEC (i) must obtain a copy of the Easement 
Agreement or other suitable documentation reasonably satisfactory to Qwest to describe the real 
property involved and the underlying rights giving rise to the q&dawAccess Aqreement, and (ii) 
must record the QuttckmAccess Aareernent (with the Consent and the Easement Agreement or 
other documentation attached) in the real property records of the county in which the property is 
located. In any case, recordation of the properly completed, executed and acknowledged 
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€&#&wAccess Aqreement gives effect to Qwest’s quikiaw-conveyance of access to Qwest’s 
ROW. 

2.3 In the case of Poles and Innerduct, upon 
completion of the inquiry and verification work described in Section 2.2 above, Qwest will provide the 
CLEC a Poles/lnnerduct Order (Attachment 2 )  containing annual recurring charges, estimated Make- 
ready costs. Upon receipt of the executed Attachment 2 Order form from the CLEC and applicable 
payment for the Make-Ready Fees identified, Qwest will assign the CLEC’s requested space; Qwest 
will also commence the Make-ready work within 30 days following payment of the Make-Ready 
Fees. Qwest will notify CLEC when Poles/lnnerduct are ready for attachment or placement of 

Poles/Duct Order Attachment 2 (Access). 

a 



Facilities. A copy of the signed Attachment 2 form should go to the Product Manager while the 
payment should go to the Joint Use Manager along with the original signed Attachment 2. 

@ NOTE: Make-ready work performed by Qwest concerns labor only. For Poles it involves 
rearrangement to accommodate the new attachment. For Innerduct, it involves placing the standard 
three innerducts in the conduit to accommodate fiber cable where spare conduit exists. Segments 
without conduit space are considered “blocked”. Qwest will consider repair or clearing damaged 
facilities, but may not construct new facilities as part of Make-ready work. 

Construction work to place conduit or replace poles may be required where facilities are blocked. 
The CLEC may contract separately with a Qwest-approved contractor to complete the construction 
provided a Qwest inspector inspects the work during and after construction. Construction attaching 
to or entering Qwest-owned structure must conform to Qwest standards. If other parties benefit from 
construction, the costs may be divided among the beneficiaries. Construction costs are not included 
in Attachment 2. The CLEC is not encouraged to sign the access agreement (Attachment 2) until 
provisions have been made for construction. 

2.4 Provision of ROW/Poles/lnnerduct. Qwest agrees to issue to CLEC for any lawful 
telecommunications purpose, a nonexclusive, revocable Order authorizing CLEC to install, maintain, 
rearrange, transfer, and remove at its sole expense its Facilities on Poles/lnnerduct to the extent 
owned or controlled by Qwest. Qwest provides access to Poles/lnnerduct/ROW in accordance with 
the applicable federal, state, or local law, rule, or regulation, incorporated herein by this reference, 
and said body of law, which governs this Agreement in the state in which Poles/lnnerduct is 
provided. Any and all rights granted to CLEC shall be subject to and subordinate to any future 
federal, state, and/or local requirements. Nothing in this General Information shall be construed to 
require or compel Qwest to construct, install, modify, or place any Poles/lnnerduct or other facility for 
use by the CLEC. 

The costs included in the Poles/lnnerduct Verification Fee are used to cover the costs incurred by 
Qwest in determining if Poles/lnnerduct space is available to meet the CLEC’s request; however, the 
CLEC must agree and will be responsible for payment of the actual costs incurred if such costs 
exceed the estimate. If the actual costs are less than the estimate, an appropriate credit can be 
provided upon request. If Qwest denies access, Qwest shall do so in writing, specifying the reasons 
for denial within 45 days of the initial inquiry. 

Likewise, the fees included in the ROW processing costs quotation are used to cover the costs 
incurred by Qwest in searching its databases and preparing the i&&&wAccess Aqreement. In the 
event that complications arise with respect to preparing the QwWamAccess Aqreement or any other 
aspect of quitdatmtny-convevinq access to Qwest’s ROW, the CLEC agrees to be responsible for 
payment of the actual costs incurred if such costs exceed the standard fees; actual costs shall 
include, without limitation, personnel time, including attorney time. 

3. DISPUTE RESOLUTION 

3.1. Other than those claims over which a federal or state regulatory agency has exclusive 
jurisdiction, all claims, regardless of legal theory, whenever brought and whether between the parties 
or between one of the parties to this Agreement and the employees, agents or affiliated businesses 
of the other party, shall be resolved by arbitration. A single arbitrator engaged in the practice of law 
and knowledgeable about telecommunications law shall conduct the arbitration in accordance with 
the then current rules of the American Arbitration Association (“AAA) unless otherwise provided 
herein. The arbitrator shall be selected in accordance with AAA procedures from a list of qualified 
people maintained by AAA. The arbitration shall be conducted in the regional AAA office closest to 
where the claim arose. 

@ 



3.2. 
be final and binding and judgment may be entered in any court having jurisdiction thereof. 

3.3. Other than the determination of those claims over which a regulatory agency has exclusive 
jurisdiction, federal law (including the provisions of the Federal Arbitration Act, 9 U.S.C. Sections 1 - 
16) shall govern and control with respect to any issue relating to the validity of this Agreement to 
arbitrate and the arbitrability of the claims. 

All expedited procedures prescribed by the AAA shall apply. The arbitrator’s decision shall 

@ 

3.4. If any party files a judicial or administrative action asserting claims subject to arbitration, and 
another party successfully stays such action and/or compels arbitration of such claims, the party 
filing the action shall pay the other party’s costs and expenses incurred in seeking such stay or 
compelling arbitration, including reasonable attorney’s fees. 



ATTACHMENT 1. A 
Poles/innerduct/ or ROW Inquiry Preparation Fee 

General Agreement 
BAN Number (must be assigned before processing): 

Date Submitted: Date Replied to CLEC: 

CLEC Name Contact name: 
Billing Address: 
Phone Number: e-mail address: 
State or location of inquiry: 

Qwest Account Mgr: Acct Mgr Phone: 

Poles/lnnerduct Permit Database Search Costs Quotation 
(One Mile Minimum) costs -- Est. Miles Total 

1. Pole Inquiry Fee (see attached pricing chart) X = $  

2. lnnerduct Inquiry Fee (see attached pricing chart) X = $  

3. ROW Records Inquiry (see attached pricing chart) X = $  

4. Estimated Interval for Completion of Items 1, 2 and/or 3: 10 Days 

5. Additional requirements of CLEC: 

This Inquiry will result in (a) for Poles and Innerduct: a drawing of the duct or innerduct structure fitting the requested 
route, if available, and a quote of the charges for field verification, and/or (b) in the case of ROW a ROW identification 
matrix, and quote of the charges for preparation of, and consideration for, the necessary O m m A c c e s s  Aareernenls. I 
For Poles, the name and telephone number of the Field Engineer will be provided so that the CLEC may contact the 
Qwest Field engineer and discuss attachment plans. If a field verification of poles is required, Attachment 1 .B must be 
completed and the appropriate charges paid. lnnerduct verification is always needed. 
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By signing below and providing payment of the Estimated Costs identified above. the CLEC desires Qwest to proceed 
with the processing of its databaselrecords search and acknowledges receipt of this General Information, including the 
General Terms and Conditions under which Qwest offers such Poles/lnnerduct. 

~ j Qwest Corporation 
I ,  

Signature i ! Signature 
~ I JOHNCARVETH 

Name Typed or Printed j I Name Typed or Printed 
1 ; PRODUCT MANAGER 

Title 1 i Title 
I 1  

1 Date j 1 Date 

This signed form (original) should be sent with a check for the Inquiry amount ($X per mile) to: 
Pam Fisher, Qwest Joint Use, 6912 S Quentin, Suite 101, Englewood, CO 80112 303-792-6990 
A copy of this form should be sent with two acceptably-detailed maps showing the requested route to: 
John Carveth, Qwest Structure Product Manager, Suite 2330, 1801 California, Denver, CO 80202 
303-896-0789 



AlTACHMENT 1 .B 

General Agreement No. 
BAN Number: 

Poleshnerduct VerificatiordROW Q ~ ~ ~ ~ ~ ~ ~ ~ A c ~ e s s  A ~ ~ ~ ~ ~ e ~ ~  Preparation Costs Quotation I 
* 

Name Typed or Printed 

Title 

Date Nonrefundable Received: Date Replied to CLEC: 

Name Typed or Printed 
PRODUCT MANAGER 
Title 

**NOTE: THlS ATTACHMENT WILL BE COMPLETED BY QWEST AND SENT TO THE CLEC FOR 
SIGNATURE AFTER THE DATABASE INQUIRY IS COMPLETE.** 

Estimated Costs 

1. Pole Field Verification Fee (10 pole minimum) 

2. lnnerduct Field Verification Fee 

3. QuitcAainv4cces.s Agreement Preparation and Consideration 
$ 

Number Total Charge 

4. Estimated Interval for Completion of Items 1, 2 and/or 3: Working Days 

5. Additional requirements of CLEC: 

@Comments: 

By signing below and providing payment of the Total Estimated Costs identified above, the CLEC desires 
Qwest to proceed with the processing of its field survey/preparation of Gk&da+m Access Agreements, and I 
acknowledges receipt of this General Information, including the General Terms and Conditions under which 
Qwest offers such ROW/Poles/lnnerduct. The CLEC acknowledges the above costs are estimates only and 
CLEC may be financially responsible for final actual costs which exceed this estimate, or receive credit if 
requested. 

I 1 I Qwest Corporation 

Signature I j Signature 
1 1 JOHNCARVETH 

I I  

Date i 1 Date 

.A copy of this form signed form should be sent to: 
John Carveth, Qwest Structure Product Manager, Suite 2330,1801 California, Denver, CO 80202 



The original signed form should be sent with a check for the verification amount to: 
Pam Fisher, Qwest CLEC Joint Use, 6912 S Quentin, Suite 101, Englewood, CO 80112 
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SCHEDULE A-PRICING CHART 

INQUIRY, VERIFICATION, UNAUTHORIZED ATTACHMENT RATES BY STATE 

@Inquirv and Verification, Poles and Ducts 

STATE POLE DUCT POLE DUCT 
INQUIRY:I:d: INQUIRY VERIFICATION VERIFICATION 
per mile per mile per pole per manhole 

Az $ 326.04 $ 391.91 $ 36.21 $470.74 

co $ 366.42 $440.45 $40.70 $529.04 

ID $ 323.69 $ 389.09 $ 35.95 $467.35 

IA $ 346.86 $ 4  16.94 $ 38.52 $500.80 

MN $ 343.05 $ 4  12.36 $38.10 $495.30 

MT $328.81 $395.24 $ 36.52 $474.74 

NE $ 340.10 $ 408.8 I $ 37.77 $49  1.03 

$ 337.43 S 405.60 $ 37.48 $487.18 

ND $ 316.08 $ 379.94 $ 35.10 $456.36 

$317.43 5 3s 1.54 $ 35.26 $458.26 OR+: 

SD $ 334.10 S 40 1.60 $ 37.1 1 $482.37 

UT $ 354.72 $426.39 $ 39.40 $ 512.15 

$290.03 $ 348.63 $ 32.21 $418.75 WA2: 

WY $330.87 $ 397.72 $ 36.75 $477.7 1 

;i: ordered rates by the state commission. 
q’;i: Rates for Right of Way (ROW) are under development 

Unauthorized Attachments 

Oregon: 
Utah, Idaho, Washington: Unauthorized attachment charges will be $200.00 per pole or innerduct segment 
between manholes. 
All other states: Unauthorized attachment charges will be according to Section 9.1 of Attachment 3 o r  e section 10.5.2.22 of the SGAT. 

Sanctions for unauthorized attachments will comply with House Rule 860. 



SCHEDULE &Access Rates 

STATE POLE 
per p i c ,  per foot 
per year 

AZ $4.29 

co $2.49 

ID $3.56 

IA $2.77 

MN $2.12 

MT $2.62 

NE $2.73 

ND 

$3.06 

$6.0 I 

OR 1: $3.36 

SD $4.09 

UT $2.46 

WA’” $2.98 

WY $0.73 

RATES BY STATE 

DUCT 

per year 
per foot ___I 

$0.36 

$0.30 

$0.25 

$0.19 

$0.22 

$0.32 

$0.28 

$0.33 

$0.33 

$ 0.44 

$0.28 

$0.33 

$0.38 

$0.27 

li: ordered rates by the state commission. 

*q: Utah Law governs Pole attachnient and Conduit Rates. At present (7/26/00) Qwest has tariffed Pole 
attachment rates for cable companies which is also available for telecommunication carriers through 2/8/01. 
No conduit rate has been established by the Utah PUC-- the rate shown here is determined by the FCC 
formula. 





ATTACHMENT 2 
Poleshnnerduct Order General Agreement 

BAN Number: 
"'NOTE: THiS FORM WILL BE COMPLETEG BY QWEST AND SENT TO CLEC FOR SIGNATURE** @ Make-ready Work required: Yes ( 1 No ( ) Date Received 

1 1  
Signature j Signature 

Name Typed or Printed 

Title Title 

Date Date 

j JOHN CARVETH 
1 Name Typed or Printed 
i PRODUCT MANAGER 

If Yes is checked, estimated Make-ready costs: $ 

The following Attachments are hereby incorporated by reference into this Order: 

1. 
2. 
3. 

Term - Effective Date - 
Summary of Field Results (including Make-Ready work if required). 
When placing fiber, CLEC must: 

a. provide Qwest representative, a final design of splice, racking and slack locations in Qwest utility holes. 
b. tag all equipment located in/on Qwest's facilities from beginning of the route to the end, and at the entrance and exit 
of each utility hole with the following information: (1) CLEC's Name and Contact Number, (2) Contract Number and 
Date of Contract, (3) Number of Fibers in the Innerduct and Color of Occupied Innerduct. 

Annual Recurring Charges for this Permit: 

1. Pole Attachment Per Pole 

1 Total Annual Recurring Charges j $ 

For Poles, quantity is based on the number of vertical feet used (One cable attachment = one foot). If you do not place 
an order at this time, these Poles/lnnerduct will be assigned on a first come-first served basis. 

Additional Comments: THE ESTIMATED COSTS ARE FOR THE INSTALLATION OF INNERDUCT OR 
REARRANGEMENT PER THE WORK SHEETS. THE ANNUAL RECURRING CHARGE FOR YEAR 2000 HAS 

COSTS AND THE PRORATED 2000 RECURRING FEE ALONG WITH THIS SIGNED ORDER 

0 
BEEN PRORATED TO ( /DAY * DAYS). PLEASE PROVIDE PAYMENT FOR THE MAKE-READY 

By signing below and providing payment of the Make-ready costs and the first year's prorated Annual 
Recurring Charge (or, if CLEC requests Semiannual billing, then the first half-year's prorated Semiannual 
Recurring Charge), the CLEC desires Qwest to proceed with the Make-ready Work identified herein and 
acknowledges receipt of the General Terms and Conditions under which Qwest offers such Poledlnnerduct. 
By signing this document you are agreeing to the access described herein. 

Return this signed form and check to: Pam Fisher, Qwest CLEC Joint Use, Suite 101,6912 S. Quentin, 
Englewood, CO 80112. Send a copy to: John Carveth, Structure Product Manager, Suite 2330,1801 
California, Denver, CO 80202 



AlTACHMENT 3 

General Agreement: 

QWEST RIGHT OF WAY ACCESS, POLE AlTACHMENT AND/OR INNERDUCT OCCUPANCY 
GENERAL TERMS AND CONDITIONS 

This is an Agreement between (“CLEC”) and Qwest Corporation (“Qwest”), for one 
or more Orders for the CLEC to obtain access to Qwest’s Right-of-way (“ROW”) and/or to install/attach and 
maintain their communications facilities (“Facilities”) to Qwest’s Poles and/or placement of Facilities on or 
within Qwest’s lnnerduct (collectively “Poles/lnnerduct”) described in the General Information and CLEC 
Map, which are incorporated herein by this reference (singularly “Order” or collectively, “Orders”). If there is 
no other effective agreement (Le., an Interconnection Agreement) between CLEC and Qwest concerning 
access to Poles, Ducts and ROW, then this AgreemenVAttachment 3 must be executed by both parties in 
order to start the Inquiry Review and in order for CLEC to obtain access to Poles, Ducts and/or ROW. 

1. SCOPE. 

1.1 

1.2 

1.3 

Subject to the provisions of this Agreement, Qwest agrees to issue to CLEC for any lawful 
telecommunications purpose, (a) one or more nonexclusive, revocable Orders authorizing 
CLEC to attach, maintain, rearrange, transfer, and remove at its sole expense its Facilities on 
Poles/lnnerduct owned or controlled by Qwest, and/or (b) access to Qwest’s ROW to the 
extent that (i) such ROW exists, and (ii) Qwest has the right to grant access to the CLEC. 
Any and all rights granted to CLEC shall be subject to and subordinate to any future local, 
state and/or federal requirements, and in the case of ROW, to the original document granting 
the ROW to Qwest or its predecessors. 

Except as expressly provided herein, nothing in this Agreement shall be construed to require 
or compel Qwest to construct, install, modify, or place any Poles/lnnerduct or other facility for 
use by CLEC or to obtain any ROW for CLEC’s use. 

Qwest agrees to provide access to ROW/Poles/lnnerduct in accordance with the applicable 
local, state or federal law, rule, or regulation, incorporated herein by this reference, which 
governs this Agreement in the state in which Poles/lnnerduct is provided. 

2. TERM. Any Order issued under this Agreement for Pole attachments or lnnerduct occupancy shall 
continue in effect for the term specified in the Order. Any access to ROW shall be non-exclusive and 
perpetual, subject to the terms and conditions of the Quitciaim4ccess Aqt e e t w  (as hereinafter I 
defined) and the original instrument granting the ROW to Qwest. This Agreement shall continue 
during such time CLEC is providing Poles/lnnerduct attachments under any Order to this Agreement. 

3. TERMINATION WITHOUT CAUSE. 

3.1 To the extent permitted by law, either party may terminate this Agreement (which will have 
the effect of terminating all Orders hereunder), or any individual Order(s) hereunder, without 
cause, by providing notice of such termination in writing and by certified Mail to the other 
party. The written notice for termination without cause shall be dated as of the day it is mailed 
and shall be effective no sooner than one hundred twenty (120) calendar days from the date 
of such notice. 

Termination of this Agreement or any Order hereunder does not release either party from any 
liability under this Agreement that may have accrued or that arises out of any claim that may 

0 3.2. 



have been accruing at the time of termination, including indemnity, warranties, and 
confidential information. 

0 3.3 If Qwest terminates this Agreement for Cause, or if CLEC terminates this Agreement without 
Cause, CLEC shall pay termination charges equal to the amount of fees and charges 
remaining on the terminated Order(s) and shall remove its Facilities from the Poles/lnnerduct 
within sixty (60) days, or cause Qwest to remove its Facilities from the Poles/lnnerduct at 
CLEC’s expense; provided, however, that CLEC shall be liable for and pay all fees and 
charges provided for in this Agreement to Qwest until CLEC’s Facilities are physically 
removed. Notwithstanding anything herein to the contrary, upon the termination of this 
Agreement for any reason whatsoever, all Orders hereunder shall simultaneously terminate. 

3.4 If this Agreement or any Order is terminated for reasons other than Cause, then CLEC shall 
remove its Facilities from Poles/lnnerduct within one hundred and eighty (180) days from the 
date of termination; provided, however, that CLEC shall be liable for and pay all fees and 
charges provided for in this Agreement to Qwest until CLEC’s Facilities are physically 
removed. 

3.5 Qwest may abandon or sell any Poles/lnnerduct at any time by giving written notice to the 
CLEC. Upon abandonment of Poles/lnnerduct, and with the concurrence of the other 
CLEC(s), if necessary, CLEC shall, within sixty (60) days of such notice, either apply for 
usage with the new owner or purchase the Poles/lnnerduct from Qwest, or remove its 
Facilities therefrom. Failure to remove its Facilities within sixty (60) days shall be deemed an 
election to purchase the Poles/lnnerduct at the current market value. 

4. CHARGES AND BILLING. 

4.1. CLEC agrees to pay Qwest Poles/lnnerduct usage fees (“Fees”) as specified in the Order. 
Fees will be computed in compliance with applicable local, state and Federal law, regulations 
and guidelines. Such Fees will be assessed, in advance on an annual basis. Annual Fees 
will be assessed as of January 1st of each year. Fees are not refundable except as expressly 
provided herein. CLEC shall pay all applicable Fees and charges specified herein within 
thirty (30) days from receipt of invoice. Any outstanding invoice will be subject to applicable 
finance charges. 

4.2. Qwest has the right to revise Fees, at its sole discretion, upon written notice to CLEC within 
at least sixty (60) days prior to the end of any annual billing period. 

5. INSURANCE. The CLEC shall obtain and maintain at its own cost and expense the following 
insurance during the life of the Contract: 

5.1. Workers’ Compensation and/or Longshoremen’s and Harbor Workers Compensation 
insurance with (1 )  statutory limits of coverage for all employees as required by statute; and 
(2) although not required by statute, coverage for any employee on the job site; and (3) Stop 
Gap liability or employer’s liability insurance with a limit of One Hundred Thousand Dollars 
($1 00,000.00) for each accident. 

5.2 General liability insurance providing coverage for underground hazard coverage (commonly 
referred to as “U” coverage), products/completed operations, premises operations, 
independent contractor’s protection (required if contractor subcontracts the work), broad form 
property damage and contractual liability with respect to liability assumed by the CLEC 
hereunder. This insurance shall also include: (1 ) explosion hazard coverage (commonly 
referred to as “X” coverage) if the work involves blasting and (2) collapse hazard coverage 
(commonly referred to as “C” coverage) if the work may cause structural damage due to 
excavation, burrowing, tunneling, caisson work, or under-pinning. The limits of liability for this 



coverage shall be not less than One Million Dollars ($1,000,000.00) per occurrence 
combined single limit for bodily injury or property damage. These limits of liability can be 
obtained through any combination of primary and excess or umbrella liability insurance. 

Comprehensive automobile liability insurance covering the use and maintenance of owned, 
non-owned and hired vehicles. The limits of liability for this coverage shall be not less than 
One Million Dollars ($1,000,000.00) per occurrence combined single limit for bodily injury or 
property damage. These limits of liability can be obtained through any combination of 
primary and excess or umbrella liability insurance. 

0 5.3 

5.4 Qwest may require the CLEC from time-to-time during the life of the Contract to obtain 
additional insurance with coverage or limits in addition to those described above. However, 
the additional premium costs of any such additional insurance required by Qwest shall be 
borne by Qwest, and the CLEC shall arrange to have such costs billed separately and 
directly to Qwest by the insuring carrier(s). Qwest shall be authorized by the CLEC to confer 
directly with the agent(s) of the insuring carrier(s) concerning the extent and limits of the 
CLEC’s insurance coverage in order to assure the sufficiency thereof for purposes of the 
work performable under the Contract and to assure that such coverage as a hole with respect 
to the work performable are coordinated from the standpoint of adequate coverage at the 
least total premium costs. 

5.5 The insuring carrier(s) and the form of the insurance policies shall be subject to approval by 
Qwest. The CLEC shall forward to Qwest, certificates of such insurance issued by the 
insuring carrier(s). The insuring carrier(s) may use the ACORD form, which is the Insurance 
Industries certificate of insurance form. The insurance certificates shall provide that: (1) 
Qwest is named as an additional insured: (2) thirty (30) calendar days prior written notice of 
cancellation of, or material change or exclusions in, the policy to which the certificates relate 
shall be given to Qwest; (3) certification that underground hazard overage (commonly 
referred to as “U” coverage) is part of the coverage; and (4) the words “pertains to all 
operations and projects performed on behalf of the certificate holder” are included in the 
description portion of the certificate. The CLEC shall not commence work hereunder until the 
obligations of the CLEC with respect to insurance have been fulfilled. The fulfillment of such 
obligations shall not relieve the CLEC of any liability hereunder or in any way modify the 
CLEC’s obligations to indemnify Qwest. 

5.6 Whenever any work is performed requiring the excavation of soil or use of heavy machinery 
within fifty (50) feet of railroad tracks or upon railroad right-of-way, a Railroad Protective 
Liability Insurance policy will be required. Such policy shall be issued in the name of the 
Railroad with standard limits of Two Million Dollars ($2.000,000.00) per occurrence combined 
single limit for bodily injury, property damage or physical damage to property with an 
aggregate limit of Six Million Dollars ($6.000,000.00). In addition, said policy shall name 
Qwest and the CLEC/SubCLEC on the declarations page with respect to its interest in these 
specific job. Said insurance policy shall be in form and substance satisfactory both to the 
Qwest and the Railroad and shall be delivered to and approved by both parties prior to the 
entry upon or use of the Railroad Property. 

5.7 Whenever any work must be performed in the Colorado State Highway right-of-way, policies 
and certificates of insurance shall also name the State of Colorado as an additional insured. 
Like coverage shall be furnished by or on behalf of any subcontractor. Copies of said 
certificates must be available on site during the performance of the work. 



6. CONSTRUCTION AND MAINTENANCE OF FACILITIES. 

6.1 Qwest retains the right, in its sole judgment, to determine the availability of space on 
Poles/lnnerduct. When modifications to a Qwest spare conduit include the placement of 
innerduct, Qwest retains the right to install the number of innerducts required to occupy the 
conduit structure to its full capacity. In the event Qwest determines that rearrangement of the 
existing facilities on Poles/lnnerduct is required before CLEC’s Facilities can be 
accommodated, the cost of such modification will be included in the CLEC’s nonrecurring 
charges for the associated Poles/lnnerduct Order. 

6.2 CLEC shall be solely responsible for obtaining the necessary underlying legal authority to 
occupy Poles/lnnerduct on governmental, federal, Native American, and private rights of way, 
as applicable, and Qwest does not warrant or represent that providing CLEC with access to 
the Poles/lnnerduct in any way constitutes such legal right. The CLEC shall obtain any 
necessary permits, licenses, bonds, or other legal authority and permission, at the CLEC’s 
sole expense, in order to perform its obligations under this Agreement. The CLEC shall 
contact all owners of public and private rights-of-way, as necessary, to obtain written 
permission required to perform the work prior to entering the property or starting any work 
thereon and shall provide Qwest with written documentation of such legal authority prior to 
placement of its facilities on or in the Poles/lnnerduct. The CLEC shall comply with all 
conditions of rights-of-way and Orders. 

6.3 CLEC’s Facilities shall be placed and maintained in accordance with the requirements and 
specifications of the current applicable standards of Bellcore Manual of Construction 
Standards, the National Electrical Code, the National Electrical Safety Code, and the rules 
and regulations of the Occupational Safety and Health Act, all of which are incorporated 
herein by reference, and any governing authority having jurisdiction of the subject matter of 
this Agreement. Where a difference in specifications exists, the more stringent shall apply. 
Failure to maintain Facilities in accordance with the above requirements shall be Cause as 
referenced in Section 3 to this Agreement for termination of the Order in question. 
Termination of more than two (2) Orders in any twelve-month period pursuant to the 
foregoing sentence shall be Cause as referenced in Section 3 for termination of this 
Agreement. Qwest’s procedures governing its standard maintenance practices shall be 
made available upon request for public inspection at the appropriate Qwest premises. 
CLEC’s procedures governing its standards maintenance practices for Facilities shall be 
made available to Qwest upon written request. CLEC shall within thirty (30) days comply 
and provide the requested information to Qwest to bring their facilities into compliance with 
these terms and conditions. 

6.4. In the event of any service outage affecting both Qwest and CLEC, repairs shall be 
effectuated on a priority basis as established by local, state or federal requirements, or where 
such requirement do not exists, repairs shall be made in the following order: electrical, 
telephone (local), telephone (long distance), and cable television, or as mutually agreed to by 
the users of the effected Poles/lnnerduct. 

6.5 In the event of an infrastructure outage, the CLEC should contact their Network Maintenance 
Center at 1-800-223-7881 or the CLEC may contact their Account Manager at the 
Interconnect Service Center. 

7. MODIFICATION TO EXISTING POLESANNERDUCT. 

7.1. If CLEC requests Qwest to replace or modify existing Poles/lnnerduct to increase its strength 
or capacity for the benefit of the CLEC and Qwest determines in its sole discretion to provide 
the requested capacity, the CLEC shall pay Qwest the total replacement cost, Qwest’s cost 
to transfer its attachments, as necessary, and the cost for removal (including destruction 
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7.2 

fees) of any replaced Poles/lnnerduct, if such is necessary. Ownership of new 
Poledlnnerduct shall vest in Qwest. To the extent that a modification is incurred for the 
benefit of multiple parties, CLEC shall pay a proportionate share of the total cost as outlined 
above, based on the ratio of the amount of new space occupied by the Facilities to the total 
amount of space occupied by all parties joining the modification. Modifications that occur in 
order to bring Poles/lnnerduct into compliance with applicable safety or other requirements 
shall be deemed to be for the benefit of the multiple parties and CLEC shall be responsible 
for its pro rata share of the modification cost. Except as set forth herein, CLEC shall have no 
obligation to pay any of the cost of replacement or modification of Poles/lnnerduct requested 
solely by third parties. 

Written notification of modification initiated by or on behalf of Qwest shall be provided to 
CLEC at least sixty (60) days prior to beginning modifications if such modifications are not 
the result of an emergency situation. Such notification shall include a brief description of the 
nature and scope of the modification. If CLEC does not rearrange its facilitates within sixty 
(60) days after receipt of written notice from Qwest requesting such rearrangement, Qwest 
may perform or cause to have performed such rearrangement and CLEC shall pay for cost 
thereof. No such notice shall be required in emergency situations or for routine maintenance 
of Poles/lnnerduct. 

8. INSPECTION OF FACILITIES. Qwest reserves the right to make final construction, subsequent and 
periodic inspections of CLEC’s facilities occupying the Poles/lnnerduct system. CLEC shall 
reimburse Qwest for the cost of such inspections except as specified in Section 8 hereof. 

8.1. 

8.3. 

8.4. 

8.5. 

CLEC shall provide written notice to Qwest, at least fifteen (15) days in advance, of the 
locations where CLEC’s plant is to be constructed. 

The CLEC shall forward Exhibit A, entitled “Pulling In Report” attached hereto and 
incorporated herein by this reference, to Qwest within five (5) business days of the date(s) of 
the occupancy. 

Qwest shall provide written notification to CLEC within seven (7) days of the date of 
completion of a final construction inspection. 

Where final construction inspection by Qwest has been completed, CLEC shall be obligated 
to correct non-complying conditions within thirty (30) days of receiving written notice from 
Qwest. In the event the corrections are not completed within the thirty (30)-day period, 
occupancy authorization for the Poles/lnnerduct system where non-complying conditions 
remain uncorrected shall terminate immediately, regardless of whether CLEC has energized 
the facilities occupying said Poles/lnnerduct system, unless Qwest has provided CLEC a 
written extension to comply. CLEC shall remove its facilities from said Poles/lnnerduct in 
accordance with the provisions set forth in Section 10 of this Agreement. No further 
occupancy authorization shall be issued to CLEC until such non-complying conditions are 
corrected or until CLEC’s facilities are removed from the Pole/Conduit system where such 
non-complying conditions exist. If agreed to in writing, by both parties, Qwest shall perform 
such corrections and CLEC shall pay Qwest the cost of performing such work. Subsequent 
inspections to determine if appropriate corrective action has been taken my be made by 
Qwest. 

Once the CLECs facilities occupy Qwest Poles/lnnerduct system and Exhibit A has been 
received by Qwest, Qwest may perform periodic inspections. The cost of such inspections 
shall be borne by Qwest, unless the inspection reveals any violations, hazards, or conditions 
indicating that CLEC has failed to comply with the provisions set forth in this Agreement, in 
which case the CLEC shall reimburse Qwest for full costs of inspection, and re-inspection to 
determine compliance as required. A CLEC representative may accompany Qwest on field 



inspections scheduled specifically for the purpose of inspecting CLEC’s Facilities; however, 
CLEC’s costs associated with its participation in such inspections shall be borne by CLEC. 
Qwest shall have no obligation to notify CLEC, and CLEC shall have no right to attend, any 
routine field inspections. 

8.6. The costs of inspections made during construction and/or the final construction survey and 
subsequent inspection shall be billed to the CLEC within thirty (30) days upon completion of 
the inspection. 

8.7. Final construction, subsequent and periodic inspections or the failure to make such 
inspections, shall not impose any liability of any kind upon Qwest, and shall not relieve CLEC 
of any responsibilities, obligations, or liability arising under this Agreement. 

9. UNAUTHORIZED FACILITIES 

9.1 If any facilities are found attached to Poles/lnnerduct for which no Order is in effect, Qwest, 
without prejudice to any other rights or remedies under this Agreement, shall assess an 
unauthorized attachment administrative fee of Two Hundred Dollars ($200.00) per 
attachment per Pole or innerduct run between manholes, and require the CLEC to submit in 
writing, within ten (10) day after receipt of written notification from Qwest of the unauthorized 
occupancy, a Poles/lnnerduct application. If such application is not received by Qwest within 
the specified time period, the CLEC will be required to remove its unauthorized facility within 
ten (10) days of the final date for submitting the required application, Qwest may remove the 
CLEC’s facilities without liability, and the cost of such removal shall be borne by the CLEC. 

9.2 For the purpose of determining the applicable charge, the unauthorized Poles/lnnerduct 
occupancy shall be treated as having existed for a period of five (5 )  years prior to its 
discovery, and the charges, as specified in Section 4, shall be due and payable forthwith 
whether or not CLEC is ordered to continue the occupancy of the Poles/lnnerduct system. 

9.3. No act or failure to act by Qwest with regard to an unauthorized occupancy shall be deemed 
to constitute the authorization of the occupancy; any authorization that may be granted 
subsequently shall not operate retroactively or constitute a waiver by Qwest of any of its 
rights of privileges under this Agreement or otherwise. 

10. REMOVAL OF FACILITIES. Should Qwest, under the provisions of this Agreement, remove 
CLEC’s Facilities from the Poles/lnnerduct covered by any Order (or otherwise), Qwest will deliver 
the Facilities removed upon payment by CLEC of the cost of removal, storage and delivery, and all 
other amounts due Qwest. If payment is not received by Qwest within thirty (30) days, CLEC will be 
deemed to have abandoned such facilities, and Qwest may dispose of said facilities as it determines 
to be appropriate. If Qwest must dispose of said facilities, such action will not relieve CLEC of any 
other financial responsibility associated with such removal as provided herein. If CLEC removes its 
Facilities from Poles/lnnerduct for reasons other than repair or maintenance purposes, the CLEC 
shall have no right to replace such facilities on the Poles/lnnerduct until such time as all outstanding 
charges due to Qwest for previous occupancy have been paid in full. CLEC shall submit Exhibit B, 
entitled “Notification of Surrender of Modification of Conduit Occupancy License by CLEC,” or 
Exhibit C, entitled “Notification of Surrender of Modification of Pole Attachment by CLEC,” each as 
attached hereto, advising Qwest as to the date on which the removal of Facilities from each 
Poles/lnnerduct has been completed. 

11. INDEMNIFICATION AND LIMITATION OF LIABILITIES. CLEC shall indemnify and hold harmless 
Qwest, its owners, parents, subsidiaries, affiliates, agents, directors, and employees against any and 
all liabilities, claims, judgments, losses, orders, awards, damages, costs, fines, penalties, costs of 
defense, and attorneys’ fees (“Liabilities”) to the extent they arise from or in connection with: (1) 
infringement, or alleged infringement, of any patent rights or claims caused, or alleged to have been 
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caused, by the use of any apparatus, appliances, equipment, or parts thereof, furnished, installed or 
utilized by the CLEC; (2) actual or alleged fault or negligence of the CLEC, its officers, employees, 
agents, subcontractors and/or representatives: (3) furnishing, performance, or use of any material 
supplied by CLEC under this Contract or any product liability claims relating to any material supplied 
by CLEC under this Contract; (4) failure of CLEC, its officers, employees, agents, subcontractors 
and/or representatives to comply with any term of this Contract or any applicable local, state, or 
federal law or regulation. including but not limited to the OSH Act and environmental protection laws; 
(5 )  assertions under workers’ compensation or similar employee benefit acts by CLEC or its 
employees, agents, subcontractors, or subcontractors’ employees or agents; (6) the acts or 
omissions (other than the gross negligence or willful misconduct) of Qwest, its officers, employees, 
agents, and representatives, except as otherwise provided in paragraphs 1 1.3 and 1 1.4 below; 
and/or, (7) any economic damages that may rise, including damages for delay or other related 
economic damages that the Qwest or third parties may suffer or allegedly suffer as a result of the 
performance or failure to perform work by the CLEC. If both Qwest and the CLEC are sued as a 
result of or in connection with the performance of work arising out of this Contract, the parties hereby 
agree that the defense of the case (including the costs of the defense and attorneys’ fees) shall be 
the responsibility of the CLEC, if Qwest desires. Qwest shall give the CLEC reasonable written 
notice of all such claims and any suits alleging such claims and shall furnish upon the CLEC’s 
request and at the CLEC’s expense all information and assistance available to the Qwest for such 
defense. The parties shall employ Article 13, Dispute Resolution, to resolve any dispute concerning 
the proportional fault and liability after the underlying case is terminated. 

11.1 IF WORK IS PERFORMED IN THE STATE OF WASHINGTON UNDER THIS GENERAL 
CONTRACT, THE CLEC ACKNOWLEDGES AND AGREES THAT THIS 
INDEMNIFICATION OBLIGATION SHALL INCLUDE, BUT IS NOT LlMlTED TO, ALL 
CLAIMS AGAINST QWEST BY AN EMPLOYEE OR FORMER EMPLOYEE OF THE 
CLEC, AND THE CLEC EXPRESSLY WAIVES ALL IMMUNITY AND LIMITATION ON 
LIABILITY UNDER ANY INDUSTRIAL INSURANCE ACT, OTHER WORKERS’ 
COMPENSATION ACT, DISABILITY BENEFIT ACT, OR OTHER EMPLOYEE BENEFIT 
ACT OF ANY JURISDICTION WHICH WOULD OTHERWISE BE APPLICABLE IN THE 
CASE OF SUCH A CLAIM. 

11.2 Except as expressly provided herein, NEITHER PARTY SHALL BE LIABLE TO THE 
OTHER FOR ANY INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL 
DAMAGES OF ANY KIND, INCLUDING BUT NOT LIMITED TO, ANY LOSS OF USE, 
LOSS OF BUSINESS OR LOSS OF PROFIT; provided, however, there shall be no 
limitation on a party’s liability to the other for any fines or penalties imposed on the other 
party by any court of competent jurisdiction or federal, state or local administrative 
agency resulting from the failure of the party to comply with any term or condition of this 
Contract or any valid and applicable law, rule or regulation. 

11.3 FOR ANY WORK PERFORMED IN ARIZONA, IDAHO, SOUTH DAKOTA, UTAH OR 
WASHINGTON, SECTION 1 l(6) SHALL NOT EXTEND TO THE SOLE NEGLIGENCE 
OF QWEST BUT SHALL EXTEND TO THE NEGLIGENCE OF QWEST WHEN 
CONCURRENT WITH THAT OF THE CLEC. 

11.4 FOR ANY WORK PERFORMED IN THE STATES OF MINNESOTA, NEBRASKA, NEW 
MEXICO, OR OREGON, ARTICLE 1 1  SHALL NOT APPLY, EXCEPT THAT 
SECTION 1 1  SHALL APPLY FOR WORK PERFORMED IN MINNESOTA FOR 
MAINTENANCE OR REPAIR OF MACHINERY, EQUIPMENT, OR OTHER SUCH 
DEVICES, USED AS PART OF A MANUFACTURING, COVERING, OR OTHER 
PRODUCTION PROCESS INDULGING ELECTRIC, GAS, STEAM, AND TELEPHONE 
UTILITY EQUIPMENT USED FOR PRODUCTION, TRANSMISSION, OR 
DI STRI BUTlON PU RPOSES . 



12. FORCE MAJEURE 

12.1 The CLEC shall be excused from its performance as to any Order if prevented by acts or 
events beyond the CLEC’s reasonable control including extreme weather conditions, strikes, 
fires, embargoes, actions of civil or military law enforcement authorities, acts of God, or acts 
of legislative, judicial, executive, or administrative authorities. 

e 
12.2 If such contingency occurs, Qwest may elect: 

12.2.1 To terminate this Agreement as to the Order in question; or 

12.2.2 To terminate already-assigned specific work assignment(s) the CLEC is unable to 
perform, or any part thereof, and to assign new specific work assignments to other 
parties for the duration of the cause of the delay; or 

12.2.3 To suspend already-assigned specific work assignment(s) the CLEC is unable to 
perform, or any part thereof, for the duration of the cause of the delay; and to assign 
new specific work assignments to other parties for the duration of the cause of the 
delay. 

12.3 Qwest shall be deemed to have elected Section 12.2.3 above unless written notice of 
termination is given by Qwest after the contingency occurs. With respect to Qwest’s election 
of Section 12.2.3 above: 

12.3.1 Qwest shall give the CLEC written notice of the work to be performed by such 
other party prior to its performance and shall deduct from the CLEC’s price the 
cost of the work or services actually performed by such other parties. 

12.3.2 The CLEC shall resume performance, and complete any work not performed 
or to be performed by another party, once the delaying cause ceases. 

12.3.3 If appropriate, at the Qwest’s discretion, the time for completion of specific 
work assignment(s) shall be extended up to the length of time the contingency 
endured. 

12.4 Qwest shall be excused from its performance if prevented by acts or events beyond the 
Qwest’s reasonable control including extreme weather conditions, strikes, fires, embargoes, 
actions of civil or military law enforcement authorities, acts of God, or acts of legislative, 
judicial, executive, or administrative authorities. 

13. DISPUTE RESOLUTION. 

13.1 Other than those claims over which a regulatory agency has exclusive jurisdiction, all claims, 
regardless of legal theory, whenever brought and whether between the parties or between 
one of the parties to this Agreement and the employees, agents or affiliated businesses of 
the other party, shall be resolved by arbitration. A single arbitrator engaged in the practice of 
law and knowledgeable about telecommunications law shall conduct the arbitration in 
accordance with the then current rules of the American Arbitration Association ( ‘ ‘AM) unless 
otherwise provided herein. The arbitrator shall be selected in accordance with AAA 
procedures from a list of qualified people maintained by AAA. The arbitration shall be 
conducted in the regional AAA off ice closest to where the claim arose. 

0 13.2. All expedited procedures prescribed by the AAA shall apply. The arbitrator’s decision shall 
be final and binding and judgment may be entered in any court having jurisdiction thereof. 
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15. 

16. 

13.3. Other than the determination of those claims over which a regulatory agency has exclusive 
jurisdiction, federal law (including the provisions of the Federal Arbitration Act, 9 U.S.C. 
Sections 1-16) shall govern and control with respect to any issue relating to the validity of this 
Agreement to arbitrate and the arbitrability of the claims. 

13.4. If any party files a judicial or administrative action asserting claims subject to arbitration, and 
another party successfully stays such action and/or compels arbitration of such claims, the 
party filing the action shall pay the other party’s costs and expenses incurred in seeking such 
stay or compeiiing arbitration, inciuding reasonabie attorney’s fees. 

LAWFULNESS. This Agreement and the parties’ actions under this Agreement shall comply with all 
applicable federal, state, and local laws, rules, regulations, court orders, and governmental agency 
orders. Any change in rates, charges or regulations mandated by the legally constituted authorities 
will act as a modification of any contract to that extent without further notice. This Agreement shall be 
governed by the laws of the state where PolesAnnerduct is provided. Nothing contained herein shall 
substitute for or be deemed a waiver of the parties’ respective rights and obligations under 
applicable federal, state and local laws, regulations and guidelines, including (without limitation) 
Section 224 of the Communications Act of 1934, as amended (47 U.S.C. 224). The CLEC 
represents that it is a certified Competitive Local Exchange Carrier or otherwise has the legal right, 
pursuant to 47 U.S.C. 224 to attach to Qwest’s pole pursuant to the terms thereof. The CLEC 
acknowledges that Qwest will rely on the foregoing representation, and that if such representation is 
not accurate, this Agreement shall be deemed void ab initio, except for Article 9 hereof, for which 
CLEC shall remain fully liable. 

SEVERABILITY. In the event that a court, governmental agency, or regulatory agency with proper 
jurisdiction determines that this Agreement or a provision of this Agreement is unlawful, this 
Agreement, or that provision of the Agreement to the extent it is unlawful, shall terminate. If a 
provision of this Agreement is terminated but the parties can legally, commercially and practicably 
continue without the terminated provision, the remainder of this Agreement shall continue in effect. 

GENERAL PROVISIONS. 

16.1 

16.2 

16.3 

16.4 

Failure or delay by either party to exercise any right, power, or privilege hereunder, shall not 
operate as a waiver hereto. 

This Agreement shall not be assignable by CLEC without the express written consent of 
Qwest, which shall not be unreasonably withheld. Assignment of this Agreement by CLEC to 
CLEC’s subsidiary or affiliate shall be presumed to be reasonable; provided, however, that 
CLEC must obtain Qwest’s consent in any event. 

This Agreement benefits CLEC and Qwest. There are no third party beneficiaries. 

This Agreement constitutes the entire understanding between CLEC and Qwest with respect 
to Service provided herein and supersedes any prior agreements or understandings. 



The parties hereby execute and authorize this Agreement as of the latest date shown below: 

0 CLEC Qwest Corporation 

Address for Notices 

Signature 

1 Address for Notices 

Name Typed or Printed 

1 Qwest Corporation 
1801 California, Rm. 2330 

Title 

Signature 

JOHN CARVETH 
Name Typed or Printed 

PRODUCT MANAGER 
Title 

Date Date 



EXHIBIT A 
PULLING IN REPORT 

This report is to be completed by the CLEC when fiber cable is placed into innerduct. 
20- 

.Send to: 
E. Skinner, Qwest Corp 
6912 S. Quentin St, Suite 201 

This is to advise you that pursuant to General Agreement No. granted to us 
under the terms of the lnnerduct Agreement dated 
the following cable into the following ducts. 

, 20- we have completed installation of 

Municipality 

Location 
From To 
Manhole at Manhole at 

Cable and 
Eauipment Installed 

Name of CLEC 

By: 
Title: 

Receipt of the above report is hereby acknowledged ,20-. 

Qwest Corporation 

By: 
Title: 

1. Reports shall be submitted in duplicate. 

2. A complete description of all facilities shall be given, including a print showing the locations, 
quantities, sizes and types of all cables and equipment. 

3. Sketch to be furnished showing duct used. Must be same duct assigned to Licensee by Licensor as 
shown on Exhibit -, unless a change has been previously authorized in writing by Licensor. 



EXHIBIT B 

CONDUIT LOCATION 1 LIC. NO. & SURRENDER OR 
I 
i I 

DATE 1 MODIFICATION 

I , 
I 

NOTIFICATION OF SURRENDER OR MODIFICATION 
OF CONDUIT OCCUPANCY ORDER BY CLEC 

Return to: 
E. Skinner, Qwest Gorp 

6912 S. Quentin, Suite 201 
Englewood, CO 801 12 

DATE 
FAC. RMVD.OR 

MODIFIED 

In accordance with the terms and conditions of this Agreement between us, dated 

modified as indicated in Licensee’s prior notification to Licensor, dated 

3-7 20 

t 20-1 
notice is hereby given that the licenses covering occupancy of the following conduit are surrendered (and/or 

effective 

j 

I 
I 

I 

I I I 
~~ 

I I 

Name of Licensor 

Date Notification Received 

Date Modification Accepted 

BY 
Discontinued: 

Name of Co- Provider 

BY 

Title 

Total duct footage 



EXHIBIT C 

POLE NO. ASSOC. POLE LIC. NO. & 
NO. DATE 

1 A  I 

NOTIFICATION OF SURRENDER OR MODIFICATION 

SURRENDER OR ’ DATEFAC. 
MODIFICATION 1 RMVDOR 

1 MODIFIED 

OF POLE ATTACHMENT ORDER BY CLEC 
a C L E C :  

I A / G S -  
A 2. ~ 

1 AIGS - 

I 1 AIGS- 
I A  

/ A  

1 3 .  I 1 

I ~ L G S -  

I AIGS- 

Return to: 
E. Skinner, Qwest Corp 

6912 S. Quentin, Suite 201 
Englewood, CO 801 12 

I 

i 
I 

I 
~ 

I 

~ 

In accordance with the terms and conditions of the Agreement between Qwest and CLEC, dated 
,20-, notice is hereby given that the licenses covering attachments to the following poles and/or 

anchors, and/or utilization of anchor/guy strand is surrendered (or modified as indicated in CLEC’s prior 
notification to Qwest, dated ,20-) effective 

Date Notification Received 
Date Modification Received 

Discontinued: 
Poles 
Anchors 

Name of CLEC 

By: 

AnchorIGuy Strands Its: 



AlTACHMENT 4 
FORM OF ACCESS AGREEMENT 

After recording, please return to: 

E. Skinner 
Owest Joint Use Group PDR, Suite 201 
6912 S Ouentin, Englewood, CO 80112 

THIS ACCESS AGREEMENT (this "Agreement") is made as of the I 
- day of , 2000, by and between QWEST CORPORATION, a Colorado corporation, successor in 
interest to U S WEST COMMUNICATIONS, INC., a Colorado corporation ("Grantor"), whose address is 

7 and t a 
, whose address is 

("Grantee"). 

R E C I T A L S  

A. This Agreement relates to certain real property (the "Property") located in the County of 
(the "Countv"), State of (the '.State''). 0 

B. A copy of an agreement purportins to gant  to Grantor certain rights to use the Property, as 
described therein (the "Easement Rights"), is attached as Exhibit A (the "Right of Way Agreement"). 

C. Pursuant to 42 U.S.C. $9 224 and 25 l (b ) (S ) .  Grantor, as a Local Exchange Carrier, is required 
to provide access to rights-of-way to a requestins telecommunications carrier, as defined in 42 U.S.C. 8 224. 
Grantee is a teleconimunications carrier that has requested access to Grantor's Easement Rights. To comply 
with the aforementioned legal requirement. Grantor has agreed to share with Grantee its Easement Rights, if 
any, relating to the Property, to the extent Grantor ma) legally con\'ey such an interest. 

D. Subject to the consent of the o\i'ner of the Property ("Owner") and on the other terns and 
conditions set forth in this Agreement, Grantor has agreed to qw&kwt+i.oii~e\ to Grantee, without any I 
representation or warranty. the right to use the Easement Rights, and Grantee has agreed to accept such 
ttftstt...kntttcon\eyance . I 

NOW. THEREFORE. for Ten Dollars ($10.00) and other good and valuable consideration, the 
receipt and sufficiency of which are hereby acknowledged. the parties hereby agree as follows: 



“ I  

1. Grant of Right of Access. Grantor hereby qe&ehm+cc)~~\c\ \  to Grantee and its I 
@ Authorized Users (as defined below) a non-exclusive, perpetual right to access and use the 

Easement Rights, which right shall be expressly ( a )  subject to, subordinate to, and limited by the 
Right of Way Agreement, and (b) subject to the terms and conditions hereof. As used in this 
Agreement, “Authorized Users” of Owner, Grantor and Grantee shall mean Owner, Grantor or 
Grantee, as applicable, :heir respective Affiliates a i d  agents, licensees, employees, and invitees, 
including, without limitation, contractors, subcontractors, consultants. suppliers, public 
emergency vehicles, shipping or delivery vehicles. or construction vehicles. “Affiliates” means, 
with respect to any Person, any Person that controls, is controlled by or is under common control 
with such Person, together with its and their respective members, partners, venturers, directors, 
officers, stockholders, agents, employees and spouses. A Person shall be presumed to have 
control when it  possesses the power, directly or indirectly, to direct, or cause the direction of, the 
management or policies of another Person. whether through ownership of voting securities, by 
contract, or otherwise. “Person” means an individual, partnership, limited liability company, 
association, corporation or other entity. 

2 .  Grantor‘s Reserved Rights. Grantor reserves to itself and its Authorized Users the 
right to use the Easement Rights for any purpose not incompatible mf i th  the rights qtttt;laffttpd 
LWIIL e\ ccl to Grantee by this Agreement. 

3. Conditions Precedent to Effecti\.eness of Agreement. This Ageenient is expressly 
conditioned on the following: 

a. Consent bv Owner. Grantee shall obtain, at its sole cost and expense, a written 
consent from Owner in the form attached (the ”Consent”). The Consent provides, among 
other things, that Owner shall give notice to Grantor of any default under the Right of 
Way Agreement and the opponunity to cure such default. 

b. Recordation of Agreement. Grantee shall be recpon\ible for assuring that the 
Agreement is in appropriate form for recording i n  the real propert! records of the County, 
shall pay for the recording thereof. and shall pro\ ide a cop! of the recorded A, Dreement to 
Grantor at the address set forth above. An executed and achnouledged Consent and a 
legible copy of the Right of Wrt) Ageement mu\t be attached to the Ageement when 
recorded or the Agreement shall not be effectiLe. 

c. Pavment of Costs and Expenses. Grantee shall pa! to or reimburse Grantor 
for all costs and expenses, including reasonable attorneys‘ fees. relating to Grantor’s 
execution and delivery of this Agreement. 

4. Grantee‘s Representations and Warranties. Grantee represents and warrants to 
Grantor that: 

a. Authontv. Grantee is a , duly formed and validly existing under 
the laws of the State of . All necessary action has been taken by Grantee 
to execute and deliver this Agreement and to perform the obligations set forth hereunder. 
Grantee is a “telecommunications carrier” as that term is defined in 42 U.S.C. 9 224. 



b. Due Diligence. Granter acknowledges and agrees that neither Grantor nor any 
agent, employee, attorney, or representative of Grantor has made any statements, 
agreements, promises, assurances. representations, or warranties, whether in this 
Agreement or otherwise and whether express or implied, regarding the Right of Way 
Agreement or the Easement Rights or the assignability or further granting thereof, or title 

and agrees that Grantee has examined and investigated to its full satisfaction the physical 
nature and condition of the Property and the Easement Rights and that it is acquiring the 
Easement Rights in  an "AS IS, WHERE IS" condition. Grantee expressly waives all 
claims for damages by reason of any statement, representation, warranty, assurance, 
promise or agreement made, if any. 

.n LU ,.. the eiivironrnsnial or otliei- condition of the Property. Granree funher acknowiedges 

5. Grantee's Covenants. 

a. Compliance with Riqht of Wak Aqeement. Grantee agrees that the rights 
c zranted by Grantor hereunder are expressly subject to, subordinate to, and limited by the 
Right of Way Agreement, and Grantee further agrees to comply in all respects with the 
terms and conditions of the Right of Way Agreement as they apply to the holder or user 
of the Easement Rights. In tlit'_-ci Ci i t  ( ~ r m e t '  f a i l \  t o  osbwri e 01 p t ~ t o r m  an\ ot i t 5  

o b l i a t i o m  unclcr the K i c h ~  of k\-.i\ A ~ r w m c n t .  Grmtnr \hall Ix t t  c the r i d i t .  hut not  the 

rtbwi! cri 01 pcrtnrnicd kv Grantor 
<)bliCatl<>i1. 11) IW~TOITII C'I ~ b \ t . ~ - \  c ~ ~ i h  r~blis'itiol> to the e\tt'lll th'lt  \LiLII 0hI1.;ltlon C;HI be 

b. Compliance with Laws. Grantee agrees to use the Property and the Easement 
Rights in compliance with all applicable 1au.s. 

c. No Further Grant. Grantee shall not grant to any Person other than Grantee's 
Authorized Users the right to use the Easement Rights without the prior written consent 
of Grantor. which consent may be granted or mithheld in Grantor's sole discretion. 

d. Non-Interference. Grantee agrees that i t  will not interfere with Grantor's or 
Grantor's Authorized Users' use of the Easement Rights and will not take any action or 
fail to take any action that would negatively affect the Easement Rights or cause or 
contribute to the termination of the Right of Way Agreement. 

6. Indemnification. Grantee hereby aspees to indemnify, defend and hold Owner, 
Grantor and their respective Affiliates harmless froni and against any and all claims, judgments, 
damages. liabilities, penalties, fines, suits. causes of action, costs of settlement, and expenses 
(including. without limitation, reasonable attorneys' fees) which may be imposed upon or 
incurred by Grantor or its Authorized Users, or any of them, arising from, relating to or caused 
by Grantee's breach of this Agreement or the use, or the use by any of Grantee's Authorized 
Users, of the Easement Rights. In addition to the indemnity obligations described above, in the 
event that any act or omission of Grantee or Grantee's Authorized Users causes, directly or 
indirectly. and without reference to any act or omission of Owner, Grantor or their respective 
Authorized users, the termination or revocation of the Easement Rights, Grantee shall be liable to 
Grantor for all costs incurred in connection with (a) acquiring replacement Easement Rights over 
the Property or over other suitable Property, as determined in Grantor's sole judgment (the 



“Replacement Easement”), (b) the fully-loaded cost of constructing replacement facilities over 
the Replacement Easement, (c) the cost of removing its facilities and personal property from the 
Property, if required by the Right of Way Agreement. and (d) any other costs of complying with 
the Right of Way Agreement, including, without limitation, reasonable attorneys’ fees. Grantee 
shall pay all such amounts within ten ( I O )  days of receipt of any invoice for such costs delivered 
to Grantee by  Owner, Grantor or their respective Authorized Users. 

7. Condemnation. If any action is taken whereby the Right of Way Agreement or any 
part of the Easement Rights are terminated, relocated or otherwise affected, by any taking or 
partial taking by a governmental authority or otherwise. then such any compensation due or to be 
paid to the holder of the Easement Rights due to such occurrence shall belong solely to Grantor. 

8. Severable Provisions. If any term of this Agreement shall, to any extent, be invalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and each term of 
this Agreement shall be valid and enforceable to the fullest extent permitted by law. 

9. Default; Remedies. (a)  If Grantee files a petition in bankruptcy, or a petition is 
bankruptcy is filed against Grantee, which is not dismissed on or before fifteen ( 15) days after 
such filing, or (b) in the event of Grantee‘s breach or threatened breach of any term, covenant or 
condition of this Agreement, then Grantor shall ha\re. in addition to all other legal and equitable 
remedies. the right to ( x )  terminate this Agreement. ( y )  enforce the provisions hereof by the 
equitable remedy of specific performance, or ( 2 )  enjoin such breach or threatened breach by 
injunctive action. all without the necessity of proof of actual damages or inadequacy of any legal 
remedy. Grantee agrees to pay all costs of enforcement of the obligations of Grantee hereunder, 
including reasonable attorneys‘ fees and all costs of suit. in case it  becomes necessary for 
Grantor to enforce the obligations of Grantee hereunder, whether suit be brought or not, and 
whether through courts of original jurisdiction. as \vel1 as in courts of appellate jurisdiction, or 
through a bankruptcy court or other legal proceedings. 

10. Binding Effect. This Agreement shall be binding on and inure to the benefit of the 
parties hereto and their respective successors and assigns. This Agreement may be assigned at 
any time in whole or in part by Grantor. 

1 1 .  No Dedication. Nothing contained in this Agreement shall constitute a gift or 
dedication of any portion of the Easement Rights to the general public or for any public purpose 
whatsoever. There are no intended third-party beneficiaries to this A, Oreenlent. 

12. Grantor’s Waiver of Confidentialitv. In the event that Owner properly executes the 
Consent. Grantor hereby waives any right to keep the temis and conditions of the Right of Way 
Agreement confidential, except for any dollar amounts in the Right of Way Agreement, which 
rights Grantor expressly reserves. Grantor‘s waiver of rights, subject to the limitation set forth 
above, is intended to be effective whether or not such right to confidentiality is expressly set 
forth in the Right of Way Agreement or elsewhere or may have been agreed to orally, and 
Grantor further covenants not to assert any claim or commence any action, lawsuit, or other legal 
proceeding against Owner or Grantee, based upon or arising out of Grantor’s alleged right to 
confidentiality relating to the Right of Way Agreement, except in the event of disclosure of 
dollar amounts in the Right of Way Agreement. Grantor‘s waiver is expressly conditioned on 



Owner's waiver of Owner's confidentiality rights, as set forth in the Consent, which is a part 
hereof. In the event that Owner does not waive its rights to confidentiality by executing the 
Consent in the form attached hereto, or if the person executing the Consent does not have the 
legal right to bind the Owner, Grantor reserves the right (a )  to enforce the confidentiality 
provisions of the Right of Way Agreement, andor (b) to maintain an action for damages, 
including, without iimitation, consequentiai damages, arising from tine breach of such 
confidentiality provisions, against any party, including, without limitation, against Grantee or 
against any Person improperly executing the Consent. In any event, Grantor reserves its right to 
(a )  to enforce the confidentiality provisions of the Right of Way Agreement as to any dollar 
amounts set forth in such Right of Way Agreements, andor (b) to maintain an action for 
damages, including, without limitation, consequential damages, arising from the disclosure of the 
dollar amounts in  any Right of Way Agreement. against any party, including, without limitation, 
against Grantee or against any Person improperly executing the Consent. 

13. Notices. All notices to be given pursuant to this Agreement shall be deemed 
delivered ( a )  when personally delivered, or (b)  three (3 )  business days after being mailed postage 
prepaid, by United States certified mail, return receipt requested, or (c) one business day after 
being timely delivered to an overnight express courier service such as Federal Express which 
provides for the equivalent of a return receipt to the sender, to the above described addresses of 
the parties hereto, or to such other address as a party may request in a writing complying with the 
provisions of this Section. 

14. Modification; Counterparts. This Agreement may not be amended, modified or 
changed, nor shall any waiver of any provision hereof be effective, except by an instrument in 
writing and signed by the party against whom enforcement of any amendment, modification, 
change or waiver is sought. This Agreement may be executed in any number of counterparts, all 
of which shall constitute but one and the same document. 

15. Controlling Law. This Agreement shall be governed by and construed in accordance 
u4th the laws of the State. 

16. Waiver of Jurv Trial. THE PARTIES HEREBY IRREVOCABLY WAIVE, TO 
THE FULLEST EXTENT OF APPLICABLE LA\1', ALL RIGHT TO TRIAL BY JURY 
IN ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR 
RELATING TO THIS AGREEMENT. 

[Signature pages follow1 



EXECUTED as of the date first written above. 

GRANTOR: 

Witnessed by: QWEST CORPORATION, a Colorado corporation, 
successor in interest to 
U S WEST COMMUNICATIONS, INC., 
a Colorado corporation 

Name: 
Title: 

) ss: 
STATE OF 1 

COUNTY OF ) 

The foregoing instrument was acknowledged before me this - day of 
,2000, by as 

of QWEST CORPORATION, a 
Colorado corporation. 

Witness my hand and official seal. 

(SEAL) 

Notary Public 
My Commission Expires: 



. '  

EXECUTED as of the date first written above. 

GRANTEE: 

Witnessed by: 

By: 
Name: 
Title: 

1 ss: 
STATE OF ) 

COUNTY OF ) 

The foregoing instrument was acknowledged before me this - day of 
,2000. by as 

of 

Witness my hand and official seal. 

( SEAL) 

Notary Public 
h4y Comniission Expires: 



CONSENT 4 X X E ( ; . \ K D I N G  ACCESS AGREEMENT I 

THE UNDERSIGNED, , a  
(“Owner”), whose address is 

~ c r i i i ~  of tlic f-ollon 1n.g - pxariaph.. ~ .c . ,u-ci in~~~~foregoing 
(the ‘‘Azreement’’)- . 1. This Consent is attached to and made a part of the 
Agreement, and capitalized terms used in this Consent. if not otherwise defined, have the same 
meaning as in the Agreement. 

hereby consents to the 
Access Agreement 

FOR TEN DOLLARS ($10) and other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged. Owner agrees as follows: 

&Title to Property. Owner represents and warrants either (a )  that Owner is the owner of fee title 
to the Property described in the Right of Way Agreement attached to the Agreement as Exhibit A 
or. if no description of the Property is given in  the Right of Way Agreement, then (b)  that Owner 
is the grantor, or the successor to or assignee of the grantor, of the Easement Rights under the 
Right of Way Agreement. Owner further represents and warrants that Owner has the legal right 
to execute this Consent, including, without limitation, the right to waive the confidentiality of the 
Right of Way Agreement as set forth in Section 43 of this Consent and the right to bind Owner to 
grant the notice and cure period as set forth in Section 5s of this Consent. 0 
2;. Owner‘s Acknowledcrnents. Owner eupresd! achnoQ ledges that ( a )  Owner has received and 
reviewed a copy of the foregoing Agreement: (b )  this is a lesa1 document that may affect 
Owner‘s rights and Owner was given the opportunit! to have the Agreement and this Consent 
reviewed by Owner‘s attorney; ( c )  the Asreenlent. 
in the real property records of the Count! and will become a public record, and Owner, by 
signing this Consent, waives any rights i t  niay to keep the terms and provisions of the Agreement 
and the Right of Way Agreement confidential; and ( d )  Owner understands that it is neither illegal 
nor a violation of the Right of Way Agreement n ith Grantor for Owner to enter into a right-of- 
way agreement, including the Agreement, with a telecommunications carrier, as defined in 422 
U.S.C. 5 224, such as Grantee. 

ith this Consent attached. will be recorded 

42. Owner‘s Waiver of Confidentialitv. Owner hereby waives any right it  may have to keep the 
terms and conditions of the Agreement and/or the Right of Way Agreement confidential, whether 
or not such right to confidentiality is expressly set forth in the Agreement, the Right of Way 
Agreement or elsewhere or may have been agreed to orally, and Owner further covenants not to 
assert any claim or commence any action, lawsuit. or other legal proceeding against Grantor or 
Grantee, based upon or arising out of Owner‘s alleged right to confidentiality relating to the 
Agreement or the Right of Way Agreement. Owner understands that Qwest does not agree to 
waive the confidentiality of the dollar amounts set forth in any Right of Way Agreement, 
and acknowledges that Owner has no right to provide copies of such Right of Way 
Agreements to any party unless Owner has completely deleted the dollar amounts. 

I 

@ 



54. Notice and Cure Period. Notwithstanding anything to the contrary contained in the Right of 
Way Agreement, Owner shall not commence any action or otherwise pursue any right or remedy 
under, or take any steps to terminate, the Rieht of Way Agreement due to a default by Grantee 
under the terms and provisions of the Right of Wa) Ageement unless written notice by Owner 
specifying such default is given to Grantor and Grantee. Owner agrees that Grantor shall have 
the right, but shall not be obligated, to cure such default within thirty (30) days after notice, or, if 
such default cannot reasonably be cured in such 30-day period, Grantor shall have the right to 
commence the cure of such default in such 30-daj period and thereafter diligently pursue such 
cure until completed. Owner further agrees not to invoke any of its remedies, either express or 
implied, under the Right of Way Agreement. unless such default shall remain uncured following 
such notice and grace period. 

I 

b5. Notices. All notices to be given pursuant to this Agreement shall be deemed delivered (a)  
when personally delivered, or (b)  three (3 ) business days after bein: mailed postage prepaid, by 
United States certified mail, return receipt requested. or (c)  one business day after being timely 
delivered to an overnight express courier service such as Federal Express which provides for the 
equivalent of a return receipt to the sender, to the above described addresses of the parties hereto, 
or to such other address as a party may request in a writing complying with the provisions of this 
Section. 

I 

EXECUTED as of the date first written above. 

O\\’NE R : 

B\.: 
Name: 
Title: 



STATE OF 
1 ss: ’ COUNTY OF ) 

The foregoing Consent was acknowledged before me this - day of 
,2000, by as 

Witness my hand and official seal. 

(SEAL) 

Notary Public 

My Commission Expires: 







h 



EXHIBIT 1 

Right of Way Agreement 

(This represents the ROW agreement between the Co-Provider and the property owner) 



ATTACHMENT A 

ATTACHMENT: SGAT COMPARISON 

Reciprocal Compensation 

7.3.1 Interconnection Facility Options 

The Reciprocal Compensation Provisions of this Agreement shall apply to the exchange 
of Exchange Service (EAS/Local) traffic between CLEC’s network and Qwest’s network. 
Where either Party acts as an IntraLATA Toil provider, each Party shall bill the other 
i t h e  appropriate charqes 
pursuant to its respective Tariff or Fat-atGPrice Lists. Where either Party 
interconnects and delivers traffic to the other from third parties, each Party shall bill such 
third parties the appropriate charges pursuant to its respective Tariff% Price Lists or 
contractual offerings for such third party terminations. Absent a separately negotiated 
agreement to the contrary, the Parties will directly exchange traffic between their 
respective networks without the use of third party transit providers. 

7.3.1.1 Entrance Facilities 

7.3.1.1.1 Recurring and nonrecurring rates for Entrance Facilities 
are specified in Exhibit A and will apply for those DSl  or DS3 facilities 
dedicated to use by LIS. 

7.3.1 . I  .2 If CLEC chooses to use an existing facility purchased as 
Private Line Transport Service from the state or FCC Access Tariffs, the 
rates from those Tariffs will apply. 

7.3.1 .I .3 If the Parties elect to establish LIS two-way trunks, for 
reciprocal exchange of Exchange Service (EAS/Local) traffic, the cost of 
the LIS two-way facilities shall be shared among the Parties by reducing 
the LIS two-way EF rate element charges as follows: 

7.3.1.1.3.1 The provider of the LIS two-way Entrance Facility 
(EF) will initially share the cost of the LIS two-way EF by assuming 
an initial relative use factor of W f i f t y  percent (50%) for a 
minimum of one quarter. The nominal charge to the other Party 
for the use of the Entrance Facility (EF), as described in Exhibit A, 
shall be reduced by this initial relative use factor. Payments by 
the other -pa* will be according to this initial relative use 
factor for a minimum of one quarter. The initial relative use factor 
will continue for both bill reduction and payments until the Parties 
agree to a new factor, based upon actual minutes of use data for 
~eR--krter-~et-Belate6-rkafficnon-lnternet Related traffic to 
substantiate a change in that factor. If either Party demonstrates 
with non-Internet &WRelated data that actual minutes of use 
during the first quarter justify a relative use factor other than 
W%#~Y percent -(5m), the Parties will retroactively We-uptrue 

Once negotiation of a new factor is 
finalized, the bill reductions and payments will apply going 
forward, for a minimum of one quarter. By agreeing to this interim 

first quarter charges. 
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solution, h+&es-& . Qwest does not waive Wi position that 
Internet Related Traffic or traffic delivered to Enhanced Service 
Providers is interstate in nature. 

7.3.1.2 Coiiocation 

7.3.1.2.1 When Collocation is used to facilitate Interconnection, the 
EICT rate elements, as specified in Exhibit A, will apply per DS1 and 
DS3. For an interconnection trunk path through collocated equipment, 
EiCT provides that portion of the physical facility between Collocated 
equipment and Qwest's equipment located elsewhere within the Qwest 
building. Collocation and Direct Connection is described in Section 8 of 
this Agreement. interconnection Tie Pairs (ITP) are associated with 
unbundled element provisioning, and not LIS. ITP is described more fully 
in Section 9 of this Agreement. 

7.3.1.2.2 The provider of the Collocation EICT will share the cost of 

c r  
Party __.--- for the use ___ of the EICT, as described in Exhibit A, shallbg..redJu_ce_d 
by this initial, relative use factor. Payments by the other pa_rfy will be 
according to this initial relative use factor for a minimum of one quarter. 
The initial relative use factor will continue for both bill reduction and 
payments until the Parties agree to a new factor, based upon actual 
minutes of use data for non-Internet Related traffic to substantiate a 
chanqe in that factor. If either Party demonstrates with non-Internet 
Related data that actual minutes of use during the first quarter jusffy a 
relative use factor other than fifty percent (50%), the Parties will 
retroactively _ _ _ . ~  true up ___ first quarter charges. Once negotiation --...._...._.__._._...__I-.-... of a new 
factor is finalized, the bill reductions and payments will apply going 
forward, for a minimum of one quarter. By agreeing to this interim 

traffic delivered to Enhanced Service Providers is interstate in nature. 

._-__ the LIS ..-- tW~A!!!??Y E m -  bY a s s u ~ ~ g a r e . ~ v ~ s ~ f a c t o . r _ e ~ . ~ - ~ e . r c ~ n t  

SO!Uti!?!3Q.!!!!9 does not wa!v_e_.its..r)o.ition. ~.t!.E!t ... Inter? et.. .R_e!afed .... T!.am.!!_P r 

7.3.2 Direct Trunked Transport 

. .  

d + a  Party 
7.3.2.1 E i t h e r f i  

may elect to purchase Direct Trunked Transport from the other Party. 

. .  . . . .  

7.3.2.1 .l Direct Trunked Transport (DTT) is available between the 
Serving Wire Center of the POI and the terminating Party's tandem or end 
office switches. The applicable rates are described in Exhibit A. DTT 
facilities are provided as dedicated DS34cDWDS3,  DS1 or DSO 
facilities. 

7.3.2.1.2 When DTT is provided to a local or access tandem for 
Exchange Service (EAS/local traffic), or to an access tandem for 
Exchange Access (IntraLATA Toll), or Jointly Provided Switched Access 
traffic, the applicable DTT rate elements apply between the Serving Wire 

2- 12-0 1 +ARIZONA Comparison Doc - 2 -  
PHWTBERGII 154256. M 7 8  17. I50 



AlTACHMENT A 

Center and the tandem. Additional rate elements for delivery of traffic to 
the terminating end office are Tandem Switching and Tandem 
Transmission. These rates are described below. 

7.3.2.1.3 Mileage shall be measured for DTT based on V&H 
coordinates between the Serving Wire Center and the locallaccess 
tandem or end office. 

7.3.2.1.4 
are defined for DTT in Exhibit A of this Agreement. 

Fixed Charges per DSO, DS1 or DS3 and per mile charges 

7.3.2.2 If the Parties elect to establish LIS two-way D l T  trunks, for 
reciprocal exchange of Exchange Service (EASILocal) traffic, the cost of the LIS 
two-way DIT  facilities shall be shared among the Parties by reducing the LIS 
two-way DTT rate element charges as follows: 

07.3.2.2.1 The provider of the LIS two-way DTT facility will initially 
share the cost of the LIS two-way DTT facility by assuming an initial 
relative use fqctor of fiftv percent (50%) for a minimum of one quarter. 
The nominal charge to the other Party for the use of the DTT facility, as 
described in Exhibit A, shall be reduced by this initial relative use factor. 
Payments by the other Party will be according to this initial relative use 
factor for a minimum of one quarter. The initial relative use factor will 
continue for both bill reduction and payments until the Parties agree to a 
new factor, based upon actual minutes of use data for non Internet 
related Tfaffktraffic to substantiate a change in that factor. If either Party 
demonstrates with RoR-CRtefRekelatednon Internet Related data that 
actual minutes of use during the first quarter justify a relative use factor 
other than fiftv percent (50%), the Parties will retroactivelytwe-uptrue up 
first quarter charges. Once negotiation of new factor is finalized, the bill 
reductions and payments will apply going forward, for a minimum of one 
quarter. By agreeing to this interim solution, Qwest does 
not waive their& position that t ~ a H t 4 e l k e ~ e d k a n ~ ~ i ~ e  
Pwwdwlnternet related traffic is interstate in nature. 

7.3.2.3 Multiplexing options (DSl/DS3 MUX or DSO/DSl MUX) are 
available at rates described in Exhibit A. 

7.3.3 Trunk Nonrecurring charges 

7.3.3.1 Installation nonrecurring charges may be assessed by the 
provider for each LIS trunk ordered. Qwest rates are specified in Exhibit A. 

7.3.3.2- Nonrecurring charges for rearrangement may be assessed by the 
provider for each LIS trunk rearrangement ordered, at one-half the rates 
specified in Exhibit A. 

7.3.4- Exchange Service (EASILocaf) Traffic 
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7.3.4.1 End Office Call Termination 

7.3.4.1.1 The per minute of use call termination rates as described 
in Exhibit A of this Agreement will apply reciprocally for Exchange Service 
(EAWLocaI) traffic terminated at a Qwest or CLEC end office. 

7.3.4.1.2 For purposes of call termination, e C L E C  switch(es) shall 
be treated as end office switch(es), unless CLEC's switch(es) meet the 
definition of aTandem Switch in this Agreemen- . .  

7.3.4.1.3 As set forth above, the Parties agree that reciprocal 
compensation only applies to EAS/Local Traffic and further agree that the 
FCC has determined that Internet fek&MM&Related Traffic originated 
by either Party (the "Originating Party") and delivered to the other Party, 
(the "Delivering Party") is interstate in nature. Consequently, the 
Delivering Party must identify which, if any, of this traffic is EAS/Local 
Traffic. The Originating Party will only pay reciprocal compensation for 
the traffic the Delivering Party has substantiated to be EASlLocal Traffic. 
In the absence of such substantiation, such traffic shall be presumed to 
be interstate. 

7.3.4.1.4 Neither Party shall be responsible to the other for call 
termination charges associated with third party traffic that transits such 
Party's network. 

7.3.4.2 Tandem Switched Transport 

7.3.4.2.1 For traffic delivered through a Qwest or CLEC local 
tandem switch (as defined in this Agreement), the tandem switching rate 
and the tandem transmission rate in Exhibit A shall apply per minute in 
addition to the end office call termination rate described above, so long as 
the terminating Party switches the traffic at both its tandem switch and 
separate end office switch. However, if CLEC or Qwest only switches the 
traffic once and this switch meets the definition of atandem switch in 
S & i . W 4 4 4  . . ,the Definitions Section, then only the tandem swighing 
rate shall apply. 

7.3.4.2.2 Mileage shall be measured for the tandem transmission 
rate elements based on V&H coordinates between thelesal tandem and 
terminating end office. 

7.3.4.2.3 When r l a  Party terminates traffic to &West remote 
e#ise,Sw.i~c~, tandem transmission rates will be applied for the V .&*-H 
mileage between the ? ' .host 
switch and the remote switch when the identity of each is filed in the 
NECA 4 Tariff. 

_ _ _ _ - ~ ~ - -  When Qwest receives _-- _I__ a unqueried -Cali- f1om CLE-C-tEa 7.3.4.2.4 
number that has been ported to another Qwest Central Office within the 
EAS/Local calling area, and Qwest performs the qu-ery, mileage sensitive 
tandem transmission rates will apply which reflect the distanceto the end 
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office to which the call has been ported. 

7.3.4.2.4.1 To determine the responsible originating carrier of 
unqueried calls for purposes of identification of the carrier to billed 
LNP query charges, Qwest and CLEC are required to utilize the 
Number Portability Administration Center (NPAC) database, or 
another database that is suDported by OBF. 

7.3.5 Miscellaneous Charges 

7.3.5.1 Cancellation charges will apply to cancelled LIS trunk orders, 
based upon the critical dates, terms and conditions slewikd-k 
h r r a s r C n W i c n  T %in accordance with the Arizona Access 
Service Tariff Section 5.2.3, and the Trunk Nonrecurring Charges referenced in 
this Agreement. 

7.3.5.2 Expedites for LIS trunk orders are allowed only on an exception 
basis withQwes4 executive approval within the same timeframes as 6twest 
prwdesprovided for other designed services. When expedites are approved, 
expedite charges will apply to LIS trunk orders based on rates, terms and 
conditions described in Exhibit A. 

7.3.5.3 Construction charges are described in Exhibit A of this 
Agreement. 

7.3.7 Transit Traffic. 

The following rates will apply: 

7.3.7.1 Local kwtslt: Th:, Transit:: ~ the applicable LIS tandem switching 
and tandem transmission rates at the assumed mileage contained in Exhibit A of 

pdea,ge will be modified to reflect actual mileage, where-tn-e mileage can b-e 
measured,' based on negotiations between the Parties. 

. .  . 
this Agreement, apply to the cmgm&@% *or&inat.ing. -..pa~~~.-~~.e.~..ass-u-med 

7.3.7.2 IntralATA Toll Transit: The applicable Qwest Tariffed Switched 
Access tandem switching and tandem transmission rates apply to the originating 
CLEC or LEC. The ratesassumed mileage contained in Exhibit A of this 
Agreement shall apply. 

7.3.7.3. Jointly Provided Switched Access: The applicable Switched 
Access rates will be billed by the Parties to the IXC based on MECAB guidelines 
and each Party's respective FCC and state access Tariffs. 

7.3.8 Signaling Parameters 
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Qwest and CLEC are required to provide each other the proper signaling information 
(e.g., originating call party number and destination call party number, etc.) to enable 
each Party to issue bills in a complete and timely fashion. All CCS signaling parameters 
will be provided including Calling Party Number (CPN), originating line information (OLI), 
calling party category, charge number, etc. All privacy indicators will be honored. If 

wa&e&[valid originating information), and cannot substantiate technical restrictions 
(Le., MF signaling) such traffic will be billed as Switched Access. Traffic sentto CLEC 
without CPN (valid originating information) will be handled in the following manner. 
kaRMkRQThe transit provider will be responsible for only its portion of this traffic, which 
will not exceed more than %w of the total Exchange Service (EASILocal) and 
Exchange Access (IntraLATA Toll) traffic delivered to the other P-partv. Qwest will 
provide to CLEC, upon request, information to demonstrate that Qwest's portion of no- 
CPN traffic does not exceed five percent (5%) of the total traffic delivered. 

ei#-CLEC fails to provide CPN - k + h ~ & ~ + s  . .., dwg e&- 

7.3.9 To the extent a Party combines Exchange Service (EAS/Local), Exchange 
Access (IntraLATA Toll carried solelv bv Local Exchange Carriers), and Jointlv Provided 
- Switched __ __ Access (InterLATA and IntraLATA calls exchanqed with a third-party IXC] 
traffic on a single LIS trunk group, the originating Party, at the terminating party's requuest 
will declare quarterly PLU(s). Such PLU's will be verifiable with either call summary 
records utilizinw Calling Party Number information for iurisdictionalization or call detail 
samples. The terminating Party should apportion per minute of use (MOU) charqes 
appropriately. 

9.13 Access to Signaling 

9.13.1 Description 

9.13.1.1 Qwest will provide CLEC with non-discriminatory access to signaling 
networks, including signaling links and Signaling Transfer Points (STP), call-related 
d.atakases and service management systems (SMS) on an unbundled basis. The 
indjv-id.ua!~att-retated d a t a b a ~ d ~ ~ o _ c . a ~ d - S . M - S - - ~ ~ e - . a d d ~ ~ s . s e ~ t e r  in (-!his 
Section of the Agreement. Access to Qwest's signaling network provides for the 
exchange of signaling information between Qwest and CLEC necessary to exchange 
traffic and access&- carelated databases. Signaling networks enable CLEC the 
ability to send SS7 messages between its switches and Qwest's switches, and between 
CLEC's switches and those third party networks with which Qwest's signaling network is 
connected. CLEC may access Qwest's signaling network froma CLEC switch via 
unbundled signalinw and unbundled signaling transport elements between CLEC's 
switch and Qwest STPs. CLEC may access Qwest's signaling network from each of its 
switches via a signaling link pair between its switch and the Qwest STPs. CLEC may 
make such connection in the same manner as Qwest connects one of its own switches 
to STPs. AGKSS to Qwest'ssixE!i!lQEtwork for ~ ~ ~ c l s e s . o ~ n t e r c c t ~ n - a n ~ . ~ h e  
exchange of traffic is addressed earlier in this Agreement. The Common Channel 
Signaling used by the pa#iesParties shall be Signaling System 7. 

9.13.1.2 Common Channel Signaling Access Capability/Signaling System 7 
(CCSACISS7) provides multiple pieces of signaling information via the SS7 network. 
This signaling information includes, but is not limited to, specific information regarding 
calls made on associated Feature Group D trunks and/or LIS trunks, Line information 
Database (LIDB) data, Local Number Portability (LNP), Custom Local Area Signaling 
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Services (CLASS), 8XX set up information, Call Set Up information and transient 
messages. 

9.13.1.3 Optional Features of CCSAC/SS7 are dependent on specific CLEC design 
requirements as well as the existence of adequate transport facilities. Transport facilities 
must be in place to accommodate Call Set Up of related Feature Group D and/or LIS 
messages, transient messages, and other ancillary services (e.g., LlDB data and 8XX 
set up information). 

9.13.2 -Terms and Conditions 

9.13.2.1 All elements of the unbundled CCSAC/SS7 arrangement will be developed 
on an individual case basis based on CLEC’s design requirements. All of CLEC’s 
unbundled design elements are subject to facility requirements identified below. 

9.13.2.2 At a minimum, transport facilities must exist from CLEC’s Poirt of Presence 
or Signaling Point of Interface (SPOI) to the identified Qwest STP location. Unbundled 
transport facilities to accommodate CCSAC/SS7 signaling may be developed using 
unbundled network elements (UNEs) as defined in this Section.Se&w&. 

9.13.2.3 
to: 

CLEC’s CCSAC/SS7 design requirements will include, but are not limited 

9.13.2.3.1 STP Port - This element is the point of termination to the signal 
switching capabilities of the STP. Access to a Qwest STP Port is required at a 
DSO level. 

9.13.2.3.2 Specific Point Code detail including the identification of CLEC’s 
Originating, Destination and Signaling Options (Le., ISDN User Part [ISUP] or 
Transaction Capabilities Application Part [TCAP] requirements). 

9.1 3.2.3.3 All signaling routing requirements will be identified in CLEC’s 
design. CLEC will provide industry standard codes identifying Qwest end offices, 
tandems, sub-tending end offices and STPs that will be included in the designed 
unbundled signaling arrangement. 

9.13.2.4 The CCSAC/SS7 unbundled arrangement must meet the following 
requirements: 

9.13.2.4.1 Both Qwest and CLEC are obligated to follow existing industry 
standards as described in Bellcore documents including but not limited to GR- 
905 CORE, GR-954-CORE, GR-394-CORE andWest Technical Publication 
77342. 

9.13.2.4.2 
Qwest certification standards. 

CLEC’s switch or network SS7 node must meet industry and 

9.13.2.4.3 Unbundled transport facilities as identified in this- SectionQ of 
#i.s@e Agreement must be provisioned at a minimum DS1 capacity at CLEC’s 
Point of Presence or SPOI. This facility must be exclusively used for the 
transmission of network control signaling data. 
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9.13.2.4.4 Calling Party Number (CPN), or a reasonable alternative (i.e., 
charge number) will be delivered by C I a c h  Party to the other, Qwest in 
accordance with FCC requirements, when received from another carrier or from 
the telephone equipment of the end user. 

~ 

9.1 3.2.4.5 
Qwest in accordance with industry standards, where technically feasible. 

Carrier Identification Parameter (CIP) will be delivered by CLEC to 

9.1 3.2.4.6 Provisions relating to call related databases (Le., 8XX, LIDB, 
Advanced Intelligent Network (AIN), etc.) are contained in other Sections of this 
Agreement. For example, LNP is described in-- . ,  

-1 { 'L=CGAi 'a= in 't h z o x  
? L r  Q It2 in . .the 

9.1 3.3 Rate Elements 

Rates and charges for the unbundled CCSACISS7 elements will be assessed based on 
CLEC's specific design requirements. Both nonrecurring and monthly recurring rates 
may be applicable. Message rating applies to alhessageseach terminating call set UP 
request (ISUP) traversing the Qwest signaling network. Messages which are transient in 
natureJ will be assessed message rates-..xr 
terminating call set-up requests. Transient database messages (not destined for Qwest) 
will be assessed rating on a per transient database request (TCAP). Pricing detail is 
provided in Exhibit A of this Agreement. Rate elements for unbundled CCSACISS7 
elements are: The highlighted language is new languaqe. 

9.1 3.3.1 Nonrecurring Rates. CCSAC Option Activation Charge - 
Assessed for adding or changing a point code in the signaling network. Qwest 
will charge CLEC based upon its selection of either basic or database activation, 
as detailed in Exhibit A of this Agreement. 

9.13.3.2 Recurring Rates 

9.13.3.2.1 
the STP. 

STP Port - a monthly recurring charge, per connection into 

9.13.3.2.2 
request charge for formulating the ISUP message at a SS7 SP/SSP. 

Signal Formulation Charge - a per terminating-call set up 

9.13.3.2.3 Signal Transport Charge - a per terminating call set up 
request or data request charge for the transmission of signaling data 
between thelesal STP and an end office SP/SSP. This rate element 
includes separate charges for ISUP and transient TCAP messages. 

9.13.3.2.4 Signal Switching Charge - a per terminating call set up 
request or data request charge for switching an SS7 message at the local 
STP. This rate element includes separate charges for ISUP and transient 
TCAP messages. 

The highlighted language is new. 
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9.13.4 Ordering 

9.13.4.1 CCSAClSS7 unbundled CLEC-designed elements will initially 
require design information from CLEC. Ordering for CCSACISS7 will be handled 
on an individual basis, using service activation meetings between CLEC and 
Qwest. CLEC will provide a Translation Questionnaire, Link Data Sheet and 
ASR during the service activation meetings. 

9.13.4.2 Qwest will provide jeopardy notification, Design Layout Reports 
(DLR), Completion Notification and Firm Order Confirmation (FOC) in a non- 
discriminatory manner. 

9.13.4.3 Due date intervals for CCSACISS7 will be established on an 
individual case basis. 

9.13.5 ___ Maintenance and Repair 
The Parties will perform cooperative testing and trouble isolation to identify where 
trouble points exist. CLEC cross connections will be repaired by CLEC and Qwest cross 
connections will be repaired by Qwest. Maintenance and Repair processes are 
contained i n S e & W  this Agreement. 

9.14 AIN Services 

9.14.1 Description 

AIN services are offered and available as an enhancement to CLEC’s SS7 capable 
network structure and operation of AIN Version 0.1 capable switches. 

9.14.1.1 AIN Customized Services (ACS) - Allows CLEC to utilize Qwest‘s 
AIN service application development process to develop new AIN services or 
features. ACS is determined on an individual case basis. The elements are also 
combined on an individual case basis to meet CLEC’s request. Services 
developed through the ACS process can either be implemented in Qwest’s 
network or handed off to CLEC to be installed in its own network. 

9.14.1.2 AIN Platform Access (APA) - This service allows CLEC to provide 
to its end users any AIN service that is deployed for CLEC utilizing the ACS 
process in Qwest’s SCP. Qwest is responsible for the provisioning of these AIN 
services. CLEC will be able to populate data for provisioning of the Call 
Processing Records (CPRs) stored in the SCP for AIN services. The process to 
provision, modify or update information in the AIN databases is predominately 
manual. 

9.14.1.3 AIN Query Processing (AQP) - TCAP queries are used to collect 
information from the AIN database for use in call processing of the AIN based 
services above. CLEC launches a query from an AIN capable switch over the 
SS7 network to the Qwest Signal Transfer Point (STP). This query is directed to 
Qwest’s SCP to collect data for the response to the originating switch. 

9.14.2 -Terms and Conditions 
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9.14.3 

9.14.2.1 AIN Customized Services (ACS) - Since each proposed service is 
unique and complex, when ACS is ordered, Qwest conducts a feasibility study 
which estimates the amount of time and cost necessary to develop the proposed 
service or enhancement. The charges associated with the feasibility analysis, 
development and implementation shall be established pursuant to the BFR 
process as described in SediwA7 .this Agreement. The service is developed 
and tested in a Qwest lab environment. If the service is implemented in Qwest’s 
network, it goes through network test prior to implementation. 

9.14.2.2 AIN Platform Access (APA) 

9.14.2.2.1 Prior to activation of the AIN feature, CLEC’s switch point 
code must be activated for AIN processing on the CCSAC/SS7 link 
(described in Se&w+B) . this Section) that is transporting the AIN query. 

9.14.2.2.2 
and delivery by CLEC. 

Qwest will provide requirements for data load preparation 

9.14.2.2.3 In order to make AAOS service work, service logic must be loaded 
in the AIN application to provision an AIN service on the platform for CLEC. 
Qwest is responsible for provisioning the Call Processing Record (CPR) in the 
SCP. 

9.14.2.2.4 
CLEC is responsible for setting the AIN trigger in its switch. 

Each end user line must be provisioned by the facility owner. 

9.14.2.2.5 AIN Query Processing. Qwest will certify and testthe CLEC switch 
for AIN message transmission to assure quality performance as described in 
-S&w+W&this Section. Qwest and CLEC will test cooperatively. 

Rate Elements 

9.14.3.1 AIN Customized Services (ACS). Hourly rates are applicable for 
each component of the ACS service according to the estimates determined in the 
feasibility analysis. The specific charges for each component and the terms and 
conditions for payment shall be described in the BFR response described above. 

9.14.3.2 AIN Platform Access (APA). APA is billed a monthly recurring and 
a one-time nonrecurring charge for each AIN feature activated, per telephone 
number. 

9.14.3.3 
and assessed in accordance with the specific service requested by CLEC. 

AIN Query Processing. The AIN service rates will be developed 

9.14.4 Ordering 
9.14.4.1 ACS is ordered on an individual case basis and is coordinated 
through the Qwest ~ R ~ & A c c o U ~  Man-ager 
- and Product ~- Mana33 Due date intervals for the proposal phase are detailed 
below: 
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@ V i a )  Within five business days of an inquiry, 
Qwest will provide CLEC with the Service Request Form. 

k2) 
. .  

W#m-tm/b) Within ten (IO) business days of receiving the 
Service Request, Qwest will provide a written acknowledgment of receipt. 

IC) Within fifteen (15) business days of acknowledgment, Qwest will 
assess the Service Request and prepare for a meeting with CLEC to 
review the Service Request. 

/d) Qwest will be available to attend a Service Request Meeting within 
five(% business days of the completion of the assessment. The Service 
Request will be considered accepted once Qwest and CLEC come to an 
agreed-upon understanding of the service feature set and scope. 

le) Within thirty (30) business days of acceptance of the Service 
Request, Qwest will provide a response, the Service Evaluation, which 
includes an initial service evaluation and development time and cost 
estimates. 

if) Within ninety (90) business days of end-user approval of the 
Service Evaluation, Qwest will complete a Feasibility Analysis, which 
includes development time and costs. 

Remaining deliverables are negotiated with CLEC so that mutually-agreeable 
due dates based on service complexity are established. 

9.14.4.2 APA is ordered using the LSR form. 

9.14.4.3 In the event that miscellaneous charges apply, they will be applied 
consistent with the application used for equivalent services ordered by Qwest 
end users. 

9.14.4.4 Upon receipt of a complete and accurate LSR, Qwest will load 
CLEC records into the AIN database within ten days. Qwest will also establish 
translations at the STP to allow query access from CLEC switch within ten days. 

9.14.4.5 Completion notification will be either by e-mail or by fax. 

9.14.4.6 
and must be established at the time of the APA ordering process. 

AIN Query Processing (AQP) - is specific to the service ordered 

9.15 Interconnection to Line Information Database (LIDB) 

9.15.1 Line Information Database (LIDB) Storage 

9.1 5.1 .I Description -- LIDB Storage 

9.15.1.1.1 Line Information Database (LIDB) stores various telephone 
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line numbers and Special Billing Number (SBN) data used by operator 
services systems to process and bill Alternately Billed Services (ABS) 
calls. The operator services system accesses LlDB data to provide 
originating line (calling number), billing number and terminating line 
(called number) information. LlDB is used for calling card validation, 
fraud prevention, billing or service restrictions and the subaccount 
information to be included on the call’s billing record. 

9.15.1 .I .2 4WkwekTelcordia GR-446-CORE defines the interface 
between the administration system and LlDB including specific message 
formats @ekw&{Telcordia’s TR-NWP-000029, Section IO) .  

9.1 5.1.2 Terms and Conditions -- LlDB Storage 

CLEC will provide initial data, add, update or delete data, and license said data to 
Qwest for placement in Qwest‘s LIDB. CLEC will provide and maintain 
necessary information to enable Qwest to provide LlDB services. CLEC will 
ensure, to the extent possible, the accuracy of the data provided to Qwest for 
storage in Qwest’s LIDB, and supply updated and changed data in a timely 
manner. 

9.15.1.3 Rate Elements -- LID6 Storage 

LIDB Data Storage does not have a recurring charge. When electronic access 
becomes available, a one-time non-recurring fee may be charged for the initial 
load of CLEC’s data into LIDB. 

9.1 5.1.4 Ordering -- LID6 Storage 

Qwest will be responsible for loading and updating CLEC’s line records into the 
LID6 database from the data provided by CLEC. The establishment of CLEC 
line records will be provisioned through an interim manual process. Updates, 
adds, changes and deletions subsequent to the initial file for establishment must 
be e-mailed to Qwest. Emergency updates (adds, changes, deletes) may be 
faxed. CLEC is responsible for the accuracy of the data which is sent to Qwest. 
Inquiries from CLEC must be faxed to Qwest using the approved forms 
appropriate for the type of inquiry requested. 

9.1 5.2 Line Validation Administration System (LVAS) Access 

9.1 5.2.1 Description -- LVAS Access 

9.1 5.2.1.1 LVAS is the comprehensive administrative management 
tool which loads the LIDB data and coordinates line record updates in 
Qwest’s redundant LlDB databases. LVAS is the vehicle which audits 
stored information and assures accurate responses. 

9.15.2.1.2 LVAS access is available only to facility-based CLECs. 

9.1 5.2.2 Terms and Conditions -- LVAS Access 
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9.15.2.2.1 CLEC will provide Qwest with the following information: 

a) 
cards, Originating Line Number Screening (OLNS), ABS, etc.); 

The LID6 service requested (Le., calling name, calling 

b) CLEC’s Revenue Accounting Office (FWO), Operating 
Customer Number (OCN), and/or Local Service Provider 
Identification (LSPI); 

c) 
or end office switches from which queries are launched; 

The NPA NXX and signaling point codes for the operator 

d) The identity of CLEC’s SS7 provider for Number 
Portability, ABS, OLNS and calling name; 

e) 
queries; 

The identity of CLEC’s operator services provider for ABS 

9 
increases and decreases; and 

A forecast for changes in volumes of line records, both 

g) The contact names and fax numbers of all CLEC 
personnel to be contacted for fraud notification and LlDB data 
administration. 

9.15.2.2.2 
deletions to the initial file in ASCII format. 

CLEC will e-mail to Qwest all updates, adds, changes, and 

9.15.2.2.3 Within one business day of receipt of the file, Qwest will 
attempt to load the file into LVAS. If Qwest successfully loads the file into 
LVAS, the originator of CLEC’s files will be notified by Qwest. 

9.15.2.2.4 In the event that Qwest is not successful in loading the file 
because errors were detected, Qwest will e-mail the file back to CLEC 
with an error notice. 

9.15.2.2.5 Reserved for Uwstm- .F_u_ture-Jse. 

9.15.2.2.6 
procedures when the LVAS electronic interface becomes available. 

Qwest will provide to CLEC the necessary methods and 

9.1 5.2.3 Rate Elements -- LVAS Access 

9.15.2.3.1 LID6 Line Record Initial Load Charge - CLEC shall 
reimburse Qwest for all charges Qwest incurs relating to the input of 
CLEC’s end user line record information, including the formatting of data 
so that it may be loaded into LVAS. 

9.15.2.3.2 Mechanized Service Account Update - LVAS Access is the 
product which allows CLEC to add, update and delete telephone line 
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numbers from the Qwest LlDB for CLEC's end users. Qwest will charge 
CLEC for each addition or update processed. 

9.15.2.3.3 
a given ten (10)digit line number using an inquiry of its end user data. 

Individual Line Record Audit - CLEC may verify the data for 

9.15.2.3.4 Account Group Audit - CLEC may audit an individual 
Account Group NPA-NXX. 

9.15.2.4 Expedited Request Charge for Manual Updates - CLEC may 
request an expedited manual update to the LlDB database that requires 
immediate action (Le., deny PIN number). Qwest shall assess CLEC an 
expedited request charge for each manual update. 

9.15.2.5 Ordering - LVAS Access. 

LVAS report queries from CLEC must be faxed to Qwest MIDAS center using the 
approved forms appropriate for the type of inquiry requested, 

9.15.2.6 Billing - Line Validation Administration System (LVAS) Access. 

When electronic access becomes available, a per query rate may apply to each 
Mechanized Service Account Update, Individual Line Record Audit, Account 
Group Audit, and Expedited Request Charge for Manual Updates. 

9.1 5.3 LlDB Query Service 

9.15.3.1 Description - LlDB Query Service 

9.15.3.1.1 LlDB Query Service provides information to query 
originators for use in processing Alternately Billed Services (ABS) calls. 
ABS call types include calling card, billed to third number, and collect 
calls. 

9.15.3.1.2 On behalf of CLEC, Qwest will process LlDB queries from 
query originators (Telecommunications Carriers) requesting CLEC 
telephone line number data. Qwest allows LID9 query access through 
Qwest regional STPs. 

9.15.3.2 Terms and Conditions - LIDB Query Service 

9.15.3.2.1 All LID6 queries and responses from operator services 
systems and end ofices are transmitted over a CCS network using a 
Signaling System 7 (SS7) protocol (TR-NWT-000246, Bell 
Communications Research Specification of Signaling System 7).  

9.15.3.2.2 The application data needed for processing LlDB data are 
formatted as Transaction Capabilities Application Part (TCAP) messages. 
TCAP messages may be carried as an application level protocol using 
SS7 protocols for basic message transport. 

9.15.3.2.3 The SCP node provides all protocol and interface support. 
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CLEC SS7 connections will be required to meet Bellcore's GR905, TR954 
and Qwest's Technical Publication 77342 specifications. 

9.15.3.2.4 Qwest will include CLEGprovided data in Qwest's LlDB in 
accordance with section 9.15.1 (LIDB Storage), and allow access to the 
data subject to Qwest negotiated agreements with Telecommunications 
Carriers, allowing CLECs end users the same benefits of said 
agreements as enjoyed by Qwest end users. Qwest will update CLEC 
data, as requested by CLEC. Qwest will perform services provided 
hereunder and determine the applicable standard for the data, in 
accordance with operating methods, practices and standards in 
..HPrteffect. Qwest shall exercise reasonable efforts to provide accurate 
and complete LlDB information in Qwest's LIDB. 

9.15.3.3 Rate Elements - LlDB Query Service 

9.1 5.3.3.1 The recurring charges for LlDB queries for Alternately 
Billed Services (ABS) calls processed by an Operator Services Switch are 
contained in Exhibit A of this Agreement. 

9.15.3.3.2 
charges. 

LIDB Query rates apply in addition to all applicable CCSAC 

9.15.3.4 Ordering - LlDB Inquiry Service 

9.15.3.4.1 LlDB requires a connection to the Common Channel 
Signaling Network (CCSN). Therefore, CLEC must have Common 
Channel Signaling Access Capability (CCSAC). 

9.15.3.4.2 Provisioning of LlDB is done via the LlDB Access Request 
Form. Upon receipt of an accurate LlDB Access Request Form, Qwest 
will complete all necessary work and service will be available within seven 
(7) business days. 

9.15.3.4.3 In addition to the LlDB Request Form, hub providers 
requesting LlDB services on behalf of P n r l C L E C  must furnish 
Qwest a Proof of Authorization to prove that they have end-useCLEC 
authorization to provide these services. This letter must be on file prior to 
provisioning. 

9.1 5.4 Fraud Alert Notification 

9.1 5.4.1 Description - Fraud Alert Notification 

The Watch-Dog Fraud Management System (FMS) processes the LlDB query 
detail records to establish patterns and identify potential fraudulent situations. 
Watch Dog issues an alert to the Qwest Fraud Investigation Unit (Flu). Qwest 
will notify CLEC of system alerts on CLEC end user lines. 

9.1 5.4.2 Terms and Conditions - Fraud Alert Notification 
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Qwest will notify CLEC of system alerts on CLEC end user lines. At the direction 
of CLEC, Qwest will institute a block to prevent any further occurrence of fraud or 
uncollectible toll charges in accordance with practices used by Qwest for its own 
end users. Such practices include, but are not limited to, removing from valid 
data those data which incur fraud or uncollectible toll charges. 

~ 

9.1 5.4.3 Rate Elements - Fraud Alert Notification 

Fraud Alert Notification will be billed on a time and material basis per alert. 

9.1 5.4.4 Ordering - Fraud Alert Notification 

As part of the planning for LlDB Data Storage, CLEC will provide Qwest a 
contact for fraud notification. The contact must be available 24 hours a day, 7 
days a week. Qwest will not take any action when fraud notification is received 
other than to notify CLEC. CLEC may request that Qwest deny a calling card. 
Any request of this type must be followed up by a fax as a confirmation. 

9.1 6 8XX Database Query Service 

9.16.1 8XX Database Query Service is an originating service which provides the 
Carrier Identification Code (CIC) and/or the vertical features associated with the 8XX 
number. Call routing information in the SMS/800 Database reflects the desires of the 
owner of the 8XX number as entered in the SMS/800 by its chosen responsible 
organization. 

9.1 6.2 8XX Optional Features 

9.16.2.1 POTS Translation - Delivers the ten-digit Plain Old Telephone 
Service (POTS) number to CLEC. To determine that the call originated as an 
8XX number, the trunk group must be provisioned with Automatic Number 
Identification (ANI). ANI digit 24 will be delivered to the trunk group. 

9.16.2.2 Call Handling and Destination Features - This will allow routing 
options by specifying a single carrier, multiple carriers, single termination or 
multiple terminations. MulSple terminations may require the POTS translation 
feature. Variable routing options are: 

a) Routing by originating NPA-NXX-XXXX; 

b) Time of day; 

c) Day of week; 

d) Specified date; and 

e) Allocation by percentage. 

9.1 6.3 Rate Elements ' 

9.16.3.1 The recurring charges for 8XX Database Query Service, POTS 
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Translation, and Call Handling and Destination Features are contained in Exhibit 
- A of this Agreement. 

9.16.3.2 The rates for 8XX Database Query Service only apply to queries 
from CLEC's switch to the Qwest 8XX Database. If CLEC routes 8XX traffic to 
Qwest for delivery to an interexchange carrier, the call shall be handled as jointly 
provided switched access. If CLEC routes such traffic to Qwest without 
performing the query, Qwest shall perform the query in accordance with its 
switched access Tariff. 

9.16.3.3 Non-recurring Options Activations Charge will apply for CLEC to 
activate 8XX Database Query Service, These rate elements are contained in the 
CCSAC/SS7 section of Exhibit A. 

9.1 6.4 Ordering Process 

9.16.4.1 
prior to or in conjunction with 8XX Database Query Service. 

CLEC shall order access to Qwest local STP (links and ports) 

9.16.4.2 The information and time intervals to order STP (links and ports) 
are contained in the Common Channel Signaling Capability/SS7 Section of this 
Agreement. STP links and ports are required with 8XX Database Query Service. 

9.16.4.3 
days after CLEC has access to the Qwest local STP. 

8XX Database Query Service shall be provided within th&y@Q)xO 

9.16.5 Technical Requirements 
9.16.5.1 
through its STPs, for CLEC to query from CLEC's designated switch. 

Qwest shall make Qwest's Toll Free Number Database available, 

9.16.5.2 The Toll Free Number Database shall return carrier identification 
and, where applicable, the queried toll free number, translated numbers and 
instructions as it would in response to a query from a Qwest switch. 

9.16.6 Interface Requirements 
The signaling interface between CLEC's or other local switch and the TolCFree Number 
Database shall use the TCAP protocol as specified in the technical references together 
with the signaling network interface. 

9.1 6.7 Technical References 
SCPdDatabases shall be consistent with the following technical references: 

9.16.7.1 
Signaling System Number 7, Issue 1 (Bellcore, December 1994); 

GR-246-CORE, Bell Communications Research Specification of 

9.16.7.2 GR-1432-CORE, CCS Network Interface Specification (CCSNIS) 
Supporting Signaling Connection Control Part (SCCP) and Transaction 
Capabilities Application Part (TCAP) (Bellcore, March 1994); 

9.16.7.3 GR-954-CORE, CCS Network Interface Specification (CCSNIS) 
Supporting Line Information Database (LIDB) Service 6, Issue 1, Rev. 1 

2- 12-0 1 +ARIZONA Comparison Doc - 1 7 -  
PHXKBERGII 154256.1167817.150 



ATTACHMENT A 

(Bellcore, October 1995); 

9.16.7.4 
(Bellcore, October 1995) (Replaces TR-NW-001149); 

GR-1149-CORE, OSSGR Section I O :  System Interfaces, Issue 1 

9.16.7.5 GR-1158-CORE, OSSGR Section 22.3: Line Information 
Database 6, Issue (Bellcore, October 1995); and 

9.16.7.6 WGR-1428-CORE, CCS Network Interface Specification 
(CCSNIS) Supporting Toll Free Service (Bellcore, May 1995). 

10.3 91 1/E911 Service 

10.3.1 Description 

10.3.1 .I 911 and E911 provides an end user access to the applicable 
emergency service bureau, where available, by dialing a 3-digit universal 
telephone number (91 1). 

10.3.1.2 Automatic Location IdentificationIData Management System 
(ALVDMS). The ALVDMS database contains end user information (including 
name, address, telephone number, and sometimes special information from the 
local service provider or end user) used to determine to which Public Safety 
Answering Point (PSAP) to route the call. The ALVDMS database is used to 
provide more routing flexibility for E91 I calls than Basic 91 I .  

10.3.1.3 Basic 91 1 directly connects to the PSAP all 91 1 calls from one or 
more local exchange switches that serve a geographic area. E911 provides 
additional selective routing flexibility for 911 calls. E911 uses end user data, 
contained in the ALVDMS, to determine to which Public Safety Answering Point 
(PSAP) to route the call. 

10.3.2 Terms and Conditions 

10.3.2.1 E911 functions provided to CLEC shall be at the same level of 
accuracy and reliability as for such support and services that Qwest provides to 
its end users for such similar functionality. 

10.3.2.2 In counties where Qwest has obligations under existing 
agreements as the primary provider of the 911 system to the county, CLEC will 
participate in the provision of the 91 1 System as described in Section 10.3. 

10.3.2.3 Qwest shall conform to all state regulations concerning 
emergency services. 

10.3.2.4 Qwest shall route E91 1 calls to the appropriate PSAP. 

10.3.2.5 Each Party will be responsible for those portions of the 911 
system for which it has total control, including any necessary maintenance to 
each Party’s portion of the 91 1 system. 
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- 10.3.2.6 Qwest will provide CLEC with the identification of the Qwest 911 
controlling office that serves each geographic area served by CLEC. 

10.3.2.7 Qwest will provide CLEC with the ten-digit telephone numbers of 
each PSAP agency, for which Qwest provides the 911 function, to be used by 
CLEC to acquire emergency telephone numbers for operators to handle 
emergency calls in those instances where CLEC’s end user dials “0” instead of 
“911”. It shall be the responsibility of CLEC to verify or confirm the appropriate 
use of the contact information provided by Qwest with each PSAP prior to 
offering 91 1 calls or publication of such data. 

10.3.2.8 If a third party is the primary service provider to a county, CLEC 
will negotiate separately with such third party with regard to the provision of 911 
service to the county. All relations between such third party and CLEC are 
separate from this Agreement and Qwest makes no representations on behalf of 
the third party. 

10.3.2.9 If CLEC is the primary service provider to the county, CLEC and 
Qwest will negotiate the specific provisions necessary for providing 91 1 service 
to the county and will include such provisions in an amendment to this 
Agreement. 

10.3.2.10 CLEC will separately negotiate with each county regarding the 
collection and reimbursement to the county of applicable end user taxes for 911 
service. 

10.3.2.11 CLEC is responsible for network management of its network 
components in compliance with the Network Reliability Council 
Recommendations and meeting the network standard of Qwest for the 911 call 
delivery. 

10.3.2.12 
activities under this Agreement. 

10.3.2.13 Neither Party will reimburse the other for any expenses incurred in 
the provision of E911 services. All costs incurred by the Parties for 911/E911 
services shall be billed to the appropriate PSAP. 

The Parties shall provide a single point of contact to coordinate all 

10.3.2.14 Qwest’s designated E91 1 database provider, an independent third 
party, will be responsible for maintaining the E911 database. CLEC shall have 
non-discriminatory unbundled access to the E91 1 database, including the listings 
of other LECs for purposes of providing 91 1 services related to the public health, 
safety and welfare. 

10.3.3 E91 1 Database Updates 

10.3.3.1 CLEC exchanges to be included in Qwest’s E91 1 Database will be 
indicated via written notice to the appropriate 911 authority (state agency or 
PSAP administrator) and will not require an amendment to this Agreement. 
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10.3.3.2 Qwest’s designated E91 1 database provider, an independent 
third party, will be responsible for maintaining the E911 database. Qwest, or its 
designated database provider, will provide to CLEC an initial copy of the most 
recent Master Street Address Guide (“MSAG”), and subsequent versions on a 
quarterly basis, at no charge. MSAGs provided outside the quarterly schedule 
will be provided and charged on an individual case basis. The data will be 
provided in computer readable format. Qwest shall provide CLEC access to the 
Master Street and Address Guide at a level of accuracy and reliability that is 
equivalent to the access Qwest provides to itself. 

E91 1 Database Updates for Facilities-Based CLECs 

10.3.4.1 Qwest will ensure that the 911 database entries for CLEC will be 
maintained with the same accuracy and reliability that Qwest maintains for 
Qwest’s own end-users. 

10.3.4.2 For selective routing table updates, facilities-based CLECs will 
negotiate directly with Qwest‘s database provider for the input and validation of 
end user data into the Qwest Automatic Location Identification (“ALI”) database. 
CLEC will negotiate directly with the PSAP (or PSAP agency’s) DMS/ALI 
provider for input of end user data into the ALI database. In most cases the 
selective routing table updates and the ALI database will be managed by the 
same provider. CLEC assumes all responsibility for the accuracy of the data that 
CLEC provides for MSAG preparation and E91 1 Database operation. 

10.3.4.3 If it is facilities-based, CLEC will provide end user data to Qwest’s 
agent for the Qwest ALI dadabase utilizing NENA-02-001 Recommended 
Formats For Data Exchange, NENA-02-002 Recommended Standard For Street 
Thoroughfare Abbreviations and NENA-02-003 Recommended Protocols For 
Data Exchange. Qwest will furnish CLEC any variations to NENA 
recommendations required for ALI database input. 

10.3.4.4 If it is facilities-based, CLEC will provide end user data to Qwest’s 
database provider for Qwest’s ALI database that is MSAG valid and meets all 
components of the NENA-02-004 Recommended Measurements For Data 
Quality. 

10.3.4.5 If it is facilities-based, CLEC will update its end user records 
provided to Qwest’s database provider for Qwest’s ALI database to agree with 
the 91 1 MSAG standards for its service areas. 

E911 Database Updates for Resale Based CLECs 

10.3.5.1 For resold services, Qwest, or its designated database provider, 
will provide updates to the ALI database in a manner that is at the same level of 
accuracy and reliability as such updates are provided for Qwest’s end-users. For 
resold accounts, CLEC shall provide Qwest with accurate end-user location 
information to be updated to the ALVDMS database. Qwest shall use its current 
process to update and maintain end user information in the ALI/DMS database. 

E91 1 Database Accuracy 
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- 10.3.6.1 E911 Database accuracy shall be measured jointly by the PSAPs 
and Qwest’s database provider in a format supplied by Qwest. The reports shall 
be forwarded to CLEC by Qwest’s database provider when relevant and will 
indicate incidents when incorrect or no ALI data is displayed. The reports 
provided to CLEC shall contain CLEC-specific information regarding CLEC’s 
accounts. 

10.3.6.2 
CLEC. Corrective action will be taken immediately by the responsible Party. 

Each discrepancy report will be jointly researched by Qwest and 

10.3.6.3 Each Party providing updates to the E911 database will be 
responsible for the accuracy of its end user records. Each Party providing 
updates specifically agrees to indemnify and hold harmless the other Party from 
any claims, damages, or suits related to the accuracy of end user data provided 
for inclusion in the E911 Database. 

. .  10.3.6.4 Qwest and w r  (q its vendor will 
provide non-discriminatory error correction for records submitted to the Automatic 
Location Identification (ALI) database. For resold accounts, if =vendor 
detects errors, it will attempt to correct them. I f s v e n d o r  is unable to correct 
the error, -vendor will contact Qwest for error resolution. For errors referred 
to Qwest, Qwest will provide the corrections in a non-discriminatory manner. If 
Qwest is unable to resolve the error, Qwest will contact the Resale-CLEC for 
resolution. In the case of facility-based CLECs, the #hi-- 
.S€&ve-nd-or will interface directly with the CLEC to resolve record errors. 

. .  

10.3.7 E91 1 Interconnection 

10.3.7.1 If required by CLEC, Qwest shall interconnect direct trunks from 
CLEC’s network to the Basic 911 PSAP, or the E911 tandem. Such trunks may 
alternatively be provided by CLEC. If provided by Qwest, such trunks will be 
provided on a non-discriminatory basis. Qwest shall provide special protection 
identification for CLEC 91 1 circuits in the same manner as Qwest provides for its 
91 1 circuits. 

10.3.7.1 .I The Parties shall establish a minimum of two (2) dedicated 
trunks from CLEC’s Central Office to each Qwest 91l/E911 selective 
router (i.e., 911 Tandem Office) that serves the areas in which CLEC 
~ ~ s E x c h a n a e ~ ~ e ~ . ~ r _ _ t ~ ~ ~ . ~ ~ . ~ ~ ~ ~ ~ ~ ~ . ~ . ~ ~ . ! ~ ~ ~ . . ~  .service2-.3!3d 
for access to all subtending PSAPs (“91 1 Interconnection Trunk Groups”). 
CLEC can order diverse routing for 91 1/E91 I circuits, if facilities are 
a_vailap_le.WhenQwestfaci_l itieUx!e ...... _a_\rai!ab!.e,-Q.we.~t __ Y!!!-.comPb-wLh 
diversity of facilities and systems as ordered by CLEC. Where there is 
alternate routing of 91 1 /E91 1 ca!!sA.p_aB.b!?-.@ .... the .... ev~nt- .of...fa-i.!cr.res, 
Qwest shall make t h a t ~ n ~ ~ o . u ~ n g . ~ i ! . a - b ! e ~ o  .... CLEC. 
10.3.7.1.2 91 1 Interconnection Trunk Groups must be, at a minimum, 
DS-0 ________ level trunks ..____I configured as a 2-wire analog -. . interface . . ,.. or as .. .. part . of a 

Automatic Message Accounting (“CAMA) type signalinq with MF tones 
cllsi ta!. l~5;_4P_.-M~S~~e~c~.--  EJh_r_cp_n_fIa.en. ..must. .use .... Ce ntra I !.zed 
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that will deliver Automatic Number Identification "ANI" with the voice 
portion of the call, or Signaling System 7 ("SS7") if available (i.e., other 
signaling technologv as available). All 91 I Interconnection trunk groups 
must be capable of transmitting and receiving Baudot code necessary to 
support the use of Telecommunications Devices for the Deaf 
("TTY/TDDs"). 

10.3.7.1.3 Qwest shall begin restoration of 91 1/E911 trunking 
facilities immediately upon notification of failure or outage. Qwest must 
provide priority restoration of trunks or network outaqes on the same 
terms and conditions it provides itself. CLEC will be responsible for the 
isolation, coordination, and restoration of all 91 1 network maintenance 
problems to the CLEC demarcation. Qwest will be responsible for the 
I___ coordination and restoration of all 91 1 network maintenance problems 
beyond the demarcation. Qwest repair service includes testing and 
diagnostic service from a remote location, dispatch of or in-person visiqs) 
- of personnel. -- Where an on-site technkian is determined to be required, a 
technician will be dispatched without delay, CLEC is responsible for 
advising Qwest of the circuit identification when notifying Qwest of a 
@lure or outage. The Parties agEree to work cooperatively and 
expeditiously to resolve any 91 1 outage. Qwest will refer network trouble 
to CLEC if no defect is found in Qwesj's network. The Partiesaqree that 
911 network problem resolution will be managed in an expeditious 
manner at all times. 

10.3.7.2 For CLEC-identified 911 trunk blockages, Qwest agrees to take 
corrective action using the same trunking service procedures used for Qwest's 
own E91 1 trunk groups. 

10.3.7.3 
instances where the ALVANI information is not available on a particular 91 1 call. 

The Parties will cooperate in the routing of 911 traffic in those 

10.3.7.4 For a facility-based CLEC, Qwest shall provide 911 
-interconnection, 1 including the provision of dedicated trunks from 
CLEC end office switch to the 911 control office, at parity with what Qwest 
provides itself. 

10.3.7.5 For a reseller CLEC, or a CLEC using unbundled switching, 
Qwest shall provide CLEC with access to the same 911 trunks used for Qwest's 
retail end-users which extend from the Qwest end office switch to the Basic 911 
PSAP or the E911 tandem. CLEC access to such 911 trunks shall be on a 
shared, non-discriminatory basis. 

10.3.8 E911 and Number Portability 

10.3.8.1 When a Qwest telephone number is ported out, the receiving 
CLEC shall be responsible to update the ALIIDMS database. When a CLEC 
telephone number is ported in, Qwest shall be responsible to update the 
ALVDMS database. 
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10.3.8.2 When Remote Call Forwarding (RCF) is used to provide number 
portability to the end user and a remark or other appropriate field information is 
available in the database, the shadow or ”forwarded-to” number and an indication 
that the number is ported shall be added to the end user record by CLEC. 

- 

10.4 White Pages Directory Listings 

10.4.1 Description 

White Pages Listings Service (Listings) consists of Qwest placing the names, 
addresses and telephone numbers of CLEC’s end users in Qwest‘s listing 
database, based on end user information provided to Qwest by CLEC. Qwest is 
authorized to use CLEC end user listings as noted below. 

10.4.2 Terms and Conditions 

10.4.2.1 CLEC will provide in 6kwxkd- ,standard format, by mechanized 
foma&andor bv manual transmission to Qwest, its primary, premium, and 
privacy listings. Qwest will accept-, one primary listing for each main 
telephone number belonging to 1 
i & w e e e R e f W J a & s -  * .CLEC’s end users at no charge. 

. .  

10.4.2.2 CLEC will be charged for premium and privacy listings (e.g., 
additional, foreign, cross reference) at Qwest’s General Exchange listing Tariff 
rates, less the wholesale discount, as described in Exhibit A. Primary listings 
and other types of listings are defined in the Qwest General Exchange Tariffs. 

10.4.2.3 Information on submitting and updating listings is available in 
“Qwest Facility Based and CLEC Listings User Documents.” Qwest will furnish 
CLEC the listings format specifications. Directory publishing schedules and 
deadlines will be provided to CLEC. 

If CLEC provides its end users’ listings to Qwest,CLEC grants 10.4.2.4 
Qwest fl access-to CLEC’s end user listings 
information i n t ~ ~ i f e s t o ~ s s i § ~ R ~ a ~ b a s e . s o l e l ~  for use in its Directory 
Assistance List Service, except as provided inzection 1 0.4.2L55_, and subject to 
the terms and conditions of this Agreement. Qwest will incorporate CLEW end 
user listings in& the directory assistance database. Qwest will incorporate 
- CLEC’s __-_I end user listings information in all existing and future directory assistance 
applications developed by Qwest. Should Qwest cease to be a 
telecommunications carrier, by virtue of a divestiture, merger or other transaction, 
this access qrant automatically terminates. 

. .  

10.4.2.5 CLEC end user listings will be treated the same asQwest’s end 
user listings. NeprieFauthokzaMRPrior written authorization from CLEC, which 
a-uthorization may be withheld, shall be required for Qwest to sell, make 
available, or release CLEC’s end user listings to directory publishers, or other 

pxkspov iders .  No prior authorization from CLEC-shall be_requjied- forQ-west 
to sell, make available, or release CLEC’s end user directory assistance listings 

third parties other than directory assistance pwidcrr, 8: o tke.d 
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to directorv assistance providers. Listings shall not be provided or sold in such a 
manner as to segregate end users by carrier. Qwest will not charge CLEC for 
updating and maintaining kQwest‘s listings database3. CLEC will not receive 
compensation from Qwest for any sale of listings by Qwest as provided for under 
this Agreement. 

- 

10.4.2.6 To the extent that state Tariffs limit Qwest’s liability with regard to 
listings, the applicable state Tariff@) is incorporated herein and supersedes the 
Limitation of Liability section of this Agreement with respect to listings only. 

10.4.2.7 Qwest is responsible for maintaining listings, including entering, 
changing, correcting, rearranging and removing listings in accordance with CLEC 
orders. 

10.4.2.8 Qwest provides non-discriminatory appearance and integration of 
white pages listings for all CLEC’s and Qwest’s end users. All requests for white 
pages directory listings, whether CLEC or Qwest end users, follow the same 
processes for entry into the listings database. 

10.4.2.9 Qwest will take reasonable steps in accordance with industry 
practices to accommodate nonpublished and nonlisted listings provided that 
CLEC has supplied Qwest the necessary privacy indicators on such listings. 

10.4.2.10 
listings for Qwest end-users, and will not be separately classified. 

CLEC white pages listings will be in the same font and size as 

10.4.2.11 Qwest processes for publication of white pages directory listings 
will make no distinction between CLEC and Qwest subscribers. CLEC listings 
will be provided with the same accuracy and reliability as Qwest’s end user 
listings. Qwest will ensure CLEC listings provided to Qwest are included in the 
white pages directory published on Qwest’s behalf using the same methods and 
procedures, and under the same terms and conditions, as Qwest uses for its own 
end user listings. 

10.4.2.12 Qwest shall ensure its third party publisher distributes appropriate 
alphabetical and classified directories (white and yellow pages) and recycling 
services to CLEC end-users at parity with Qwest end users, including providing 
directories a) upon establishment of new service; b) during annual mass 
distribution; and c) upon end-user request. 

10.4.2.13 CLEC shall use commercially reasonable -efff@.s-~o- ens-uLe_that 
listings provided to Qwest are accurate and complete. All third party listings 
information is provided AS IS, WITH ALL FAU-LTS. CLECfurther represents and 
-tat it shall review all listhgs information provided tcQwest 
i s a 6 6 t r F a w n b F F e G w . !  4 CL€Et& hewepfesent-sand-\NaFFa nts-t hat i t 
b& Qwest, including end user requested 
restrictions on use, such as nonpublished and J?nnlictnrl .nonlisted restrlctkoj-s. 

. .  

10.4.2.14 Reserved for Future Use. 
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10.4.2.15 CLEC shall be solely responsible for knowing and adhering to 
state laws or rulings regarding l i s t i n g m  
sk- Ra)i and for supplying Qwest with the applicable listing information. 

. .  . - 

10.4.2.16 CLEC agrees to provide to Qwest its end user names, addresses 
and telephone numbers in a standard mechanized format, as specified by Qwest. 

10.4.2.17 
with each order to provide Qwest the means of identifying listings ownership. 

CLEC will supply its ACNNCIC or CLCC/OCN, as appropriate, 

PI E P  
t ---- 

- G - w - - s h a n g -  
10.4.2.18 
a u ~ ~ ~ z a ~ ~ ~  
kshg-m to placing listings orders on behalf of end users, CLEC shall be 
responsible for obtaining and have in its possession Proof of Authorization 
rPOA), as set forth in Section 5.3 of this Agreement. 

10.4.2.19 Qwest will provide monthly listing verification proofs that provide 
the data to be displayed in the published white pages directory and available on 
directory assistance. Verification proofs containing nonpublished and nonlisted 
listings are also available upon request on the same monthly schedule. 

10.4.2.20 Qwest will provide CLEC a reasonable opportunity to verify the 
accuracy of the listings to be included in the white pages directory and directory 
assistance. 

10.4.2.21 
prior to the close date for publication in the directory. 

CLEC may review and if necessary edit the white page listings 

10.4.2.22 CLEC is responsible for all dealings with, and on behalf of, 
CLEC's end users, including: 

10.4.2.22.1 
complaints) ; 

All end user account activity (e.g., end user queries and 

10.4.2.22.2 
issuance of orders for listings to Qwest); 

All account maintenance activity (e.g., additions, changes, 

10.4.2.22.3 Determining privacy requirements and accurately coding 
the privacy indicators for CLEC's end user information (if end user 
information provided by CLEC to Qwest does not contain a privacy 
indicator, no privacy restrictions will apply); and 

10.4.2.22.4 Any additional services requested by CLEC's end users. 

10.4.2.23 Pursuant to Sec. 222 (a), (b), (c), (d), and (e) of the 
Telecommunications Act, I Q w e s t  will provide subscriber lists 
information gathered in Qwest's capacity as a provider of local exchange service 
on a timely and unbundled basis, under nowdiscriminatory and reasonable rates, 
terms and conditions to CLEC upon request for the purpose of publishing 
directories in any format. Rates may be subject to federal or state laws or rules, 
as appropriate. Upon request by CLEC, Qwest shall enter into negotiations with 

2- 12-0 1 +ARIZONA Comparison Doc - 25 - 
PHWTBERGll154256.1167817.150 



AlTACHMENT A 

CLEC for CLEC’s use of subscriber list information for purposes other than 
publishing directories, and Qwest and CLEC will enter into a written contract if 
agreement is reached for such use. 

~ 

10.4.2.23.1 Qwest shall use commercially reasonable efforts to ensure 
that its retail end user listinqs provided to CLEC are accurate and 
complete. Anv third party listings are provided AS IS, WITH ALL 
FAULTS. Qwest further represents that it shall review all its retail end 
user listings information provided to CLEC including end-user requested 
restrictions on use, such as nonpublished and nonlisted restrictions. 

10.4.2.24 Qwest represents and warrants that any arrangement for the 
publication of white pages directory listings with an affiliate (including, without 
limitation, Qwest Dex, Inc.) (an “Affiliate”), requires such Affiliate to publish the 
directory listings of CLEC contained in Qwest’s listings database so that CLEC’s 
directory listings are non-discriminatory in appearance and integration, and have 
the same accuracy and reliability that such Affiliate provides to Qwest’s end 
users. 

10.4.2.25 Qwest further aqrees that any arrangements for the publication of 
white pages directory listings with an Affiliate shall require such Affiliate to 
include in the customer guide pages of the white paes-.srectory, a notiE_th_at 
end users should contact their local service provider to request any modifications 
t_E! their existlng listing or to request a new listing. 

10.4.2.26 Qwest agrees that any arrangement with an Affiliate for the 
publication of white panes directory listings shall require such Affiliate to provide 

purpose of notifying customers how to reach CLEC to: (1) request service; (2) 
contact repair service; (3) dial directory assistance; (4) reach an account 

needs center for customers with disabilities. 

_. CLEC __ space in t h e ~ u s ~ ~ e r a u ~ e ~ ~ . e ~ - h ~ ~ a g . @ s . - .  dkmY-J9U!-e 

representative~5~-_~bu~~ed-cab!e-! .oc-a~e~~c-e.~ .-__I _- a_n-lSjl..co niact.tbe si)L.c!.al 

10.4.3 Rate Elements 

The following rate elements apply to White Pages Listings and are contained inExhibit A 
of this Agreement. 

10.4.3.1 Primary Listings; and 

10.4.3.2 Premium/Privacy Listings. 

10.4.4 Ordering Process 

10.4.4.1 Qwest provides training on white page listings requests and 
submission processes. The ordering process is similar to the service ordering 
process. 

10.4.4.2 CLEC listings can be submitted for inclusion in Qwest white pages 
directories according to the directions in the Qwest Listings User Documents for 
-Facility-Based and Reseller CLECs, which is available . .  
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on-line through the Interconnect and Resale Resource(&& 
k G u i d e ,  
(http//www.uswest.com//wholesale/ or will be provided in hard copy to CLEC 
upon request. Initial information and directions are available in the Interconnect 
and Resale Resource Guide. 

10.4.4.3 
Request via the IMA EDI, IMA GUI, or fax. 

CLEC can submit the OBF forms incorporated in the Local Service 

10.5 Directory Assistance 

10.5.1 Description 

10.5.1.1 Directory assistance service is a telephone number, voice 
information service that Qwest provides to its own end users and to other 
i T e l e c o m m u n i c a t i o n s  Carriers. Qwest provides 
CLEC non-discriminatory access to Qwest's directory assistance centers, 
services and directory assistance databases. There are three forms of Directory 
Assistance Services available pursuant to this Agreement -- Directory Assistance 
Service, Directory Assistance List Services, and Directory Assistance Database 
Service. These services are available with CLEC-specific branding, generic 
branding and Directory Assistance Call Completion Link options. 

. .  

10.5.1.1.1 Directory Assistance Service -_- The published and non-listed 
telephone numbers provided within the relevant geographic area are those 
contained in Qwest's then current Directory Assistance database. 

10.5.1.1.1.1 Local Directory Assistance Service -- Allows 
CLEC's end users to receive published and non-listed telephone 
numbers within the caller's NPA/LATA geographic areas, 
whichever is greater. 

10.5.1.1 .I .2 National Directory Assistance Service -- Allows 
CLEC's end users to receive listings from Qwest's Local Directory 
Assistance database and from the database of the National 
Directory Assistance services vendor selected by Qwest. National 
Directory Assistance Service includes Local Directory Assistance 
Service. 

10.5.1.1.1.3 Call Branding Service - Allows CLEC's end users 
to receive the service options listed in 10.5.1.1.1.1 and 
10.5.1.1.1.2 branded with the brand of CLEC, where technically 
feasible or with a generic brand. Call Branding announces 
CLEC's name to CLEC's end user at the start and completion of 
the call. Call Branding is an optional service available to CLEC. 

a) Front End Brand -- Announces CLEC's name to 
CLEC's end user at the start of the call. There is a 
nonrecurring charge to setup and record the Front End 
Brand message. 
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b) Back End Brand - Announces CLEC’s name to 
CLEC’s end user at the completion of the call. There is a 
nonrecurring charge to setup and record the Back End 
Brand message. 

c) 
branded message in each switch. 

There is a non-recurring charge to load CLEC’s 

d) Qwest will record the CLEC’s branded message. 

10.5.1 .l. 1.4- Call Completion Link allows the CLEC’s end users’ 
calls to be returned to the CLEC for completion on the CLEC’s 
network, where available. There is a recurring charge per call. 

10.5.1 .I .2 Directory Assistance List Service -- Directory Assistance 
List Service is the buWmW%&access to Qwest’s directory listings for 
subscribers within Qwest’s 44fourteen (14) states for the purpose of 
providing 4- 

Directory 
Assistance Service to its local exchange end user customers subject to 
the terms and conditions of this Agreement. See Section 10.6 for terms 
and conditions relating to the Directory Assistance List Sewws- .Services. 
M l c l e t . a a o R - e ~ u s i v e ; - R o R - t r a n s f e c a b l e ,  se-the 

. UkiSAqreeRle n t f s e 4 & m f ~ d i g w w M r * h i ~ h  
-@- 3 - s .  

10.5.1.1.2.1 If CLEC elects to build its own directory assistance 
service, it can obtain Qwest directory listings through the purchase 
of the Directory Assistance List. 

10.5.1.1.3 Directory Assistance Database Service - Qwest shall provide 
CLEC non-discriminatory access to Qwest’s Directory Assistance Database or 
“Directoryl” database, where technically feasible, on a “per dip” basis. 

10.5.2 Terms and Conditions 

10.5.2.1 Qwest will provide CLEC non-discriminatory access to Qwest‘s 
directory assistance databases, directory assistance centers and personnel to 
provide Directory Assistance service. 

10.5.2.2 Qwest‘s Directory Assistance database contains only those 
published and non-listed telephone number listings obtained by Qwest from its 
own end users and other Telecommunications Carriers. 

10.5.2.3 Qwest will provide access to Directory Assistance Service for 
facility-based CLECs via dedicated multi-frequency (MF) operator service trunks. 
CLEC may purchase operator service trunks from Qwest or provide them itself. 
These operator service trunks will be connected directly to a Qwest Directory 
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Assistance host or remote switch. CLEC will be required to order or provide at 
least one operator services trunk for each NPA served. 

10.5.2.4 Qwest will perform Directory Assistance Services for CLEC in 
accordance with operating methods, practices, and standards in effect for all 
Qwest end users. Qwest will provide the same priority of handling for CLEC's 
end user calls to Qwest's Directory Assistance service as it provides for its own 
end user calls. Calls to Qwest's directory assistance are handled on a first come, 
first served basis, without regard to whether calls are originated by CLEC or 
Qwest end users. 

10.5.2.5 
setting up a brand message. Dedicated interoffice facilities are required. 

Call Branding for Directory Assistance will entail recording and 

10.5.2.6 Call Completion Link requires dedicated interoffice facilities. 

10.5.2.7 If CLEC elects to access the Qwest Directory Assistance 
databases on a per dip basis, Qwest will provide to CLEC the facility and 
equipment specifications necessary to enable CLEC to obtain compatible 
facilities and equipment. 

10.5.2.8 A reseller CLECs' end user customers may use the same dialing 
pattern to access directory assistance service as used by Qwest's end user 
customers (Le., 41 1 , 1+411, or l+NPA+555-1212). 

10.5.2.9 A facility-based CLEC may choose to have its end-users dial a 
unique number or use the same dialing pattern as Qwest end users to access 
Qwest Directory Assistance operators. 

.. 10.5.2.10 ...... . Qwest . will time& enter into its -, . - Directory . . Assistance .. database .- 

updates of CLEC's listings. Qwest will implement quality assurance procedures 
such as random testinq for listing accuracy. Qwest will identify itself to end users 

company name or operating company number so that end users have a means 
to identify with whom they are dealing. 

call ingts DA se N ice-ed for i t s c m P a c . Y  nam.e ..... oroPCr&!c.g 

10.5.2.10.1 In accordance with Section 18, CLEC may request a 
comprehensive audit of Qwest's use of CLEC's directory assistance 
listinp. In addition to the terms specified in Section 18, the following also 
apply: as used herein, "Audit" shall mean a comprehensive review of the 
__ other Party's delivery and use of the directory aggstance listins_spp_rrgded 
hereunder and such other Party's performance of its obligations under 
this Agreement. CLEC may perform up to two (2) audits per 12-month 
period commencing with the effective-date of this Agreement of Qwest's 
use of CLEC's directory assistance listings in Qwest's directory 
assistance service. CLEC shall be entitled to "seed" or specially code 
soms or all of the directory assistance listings that_jt-p_rovjdes-he~eumjer 
in order to trace such information durinq an Audit and ensure compliance 
with the disclosure and use restrictions set forth in this Agreement. 
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10.5.2.1 1 Qwest shall use CLEC’s Directory Assistance listings supplied to 
Qwest by CLEC under the terms of this Agreement solely for the purposes of 
providinn Directory Assistance Service and for providinn DA List Information to 
Directorv Assistance providers. 

~ 

I ---- 
w n - 4 a - W -  
0 4 e G F e a S e - i t ~ a k s a ~ e - a ~ ~  €m-t-*) 0 

Gc-E-wilkreda t t  e - s e r v i M ,  ir! WHkRg 
. .  

This has never been discussed or agreed to in the workshops on this checklist item, 

10.5.3 Rate Elements 

The following rate elements apply to directory assistance service and are contained in 
Exhibit A of this Agreement. 

10.5.3.1 
National Directory Assistance Service selected by CLEC. 

A per call rate is applicable for Local Directory Assistance and 

10.5.3.2 A non-recurring setup and recording fee will be charged for 
establishing each Call Branding option. A nonrecurring charge to load the 
CLEC’s brand in each switch is also applicable. Such non-recurring fees must 
be paid before service commences. 

10.5.3.3 A per call rate is applicable for Call Completion Link. 

10.5.4 Ordering Process 

CLEC will order Directory Assistance Service by completing the questionnaire entitled 
“Qwest Operator Services/Directory Assistance Questionnaire for Local Service 
Providers.” This questionnaire may be obtained from CLEC’s Qwest account manager. 

10.5.5 Billing 

10.5.5.1 Qwest will track and bill CLEC for the number of calls placed to 
Qwest’s Directory Assistance service by CLEC’s end users as well as for the 
number of requests for Call Completion Link. 

10.5.5.2 For purposes of determining when CLEC is obligated to pay the 
per call rate, the call shall be deemed made and CLEC shall be obligated to pay 
when the call is received by the Operator Services switch. An end user may 
request and receive no more than two telephone numbers per Directory 
Assistance call. Qwest will not credit, rebate or waive the per call charge due to 
any failure to provide a telephone number. 
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10.5.5.3 Call Completion Link will be charged at the per call rate when the 
end user completes the required action (i.e., "press the number one," "stay on the 
line," etc.). 

- 

10.6 Directory Assistance List 

10.6.1 Description 

10.6.1.1 Directory Assistance List (DA List) Information consists of name, 
address and telephone number information for all end users of Qwest and other 
LECs that are contained in Qwest's directory assistance database and, where 
available, related elements required in the provision of Directory Assistance 
service to CLEC's end users. No prior authorization from CLE-C shall be required 
for Qwest to sell, make available, or release CLEC's end user Directory 
Assistance listings to Directory Assistance providers. In the case of end users 
who have non-published listings, Qwest shall provide the end user's local 
numbering plan area ("NPA), address, and an indicator to identify the non- 
published status of the listing to CLEC; however, Qwest will not provide the non- 
published telephone number. 

10.6.1.2 Qwest will provide DA List Information via initial loads and daily 
updates either by means of a magnetic tape or Network Data Mover (NDM) or as 
othewise mutually agreed upon by the Parties. Qwest will provide all changes, 
additions or deletions to the DA List Information overnight on a daily basis. The 
Parties will use a mutually agreed upon format for the data loads. 

10.6.1.3 DA List Information shall specify whether the Qwest subscriber is 
a residential, business, or government subscriber, and the listings of other 
carriers will specify such information where it has been provided on the carrier's 
listing order. 

10.6.1.4 In the event CLEC requires a reload of DA List Information from 
Qwest's database in order to validate, synchronize or reconcile its database, a 
reload will be made available according to the rate specified in Exhibit A. 

10.6.1.5 
which the data will be provided. 

Qwest and CLEC will cooperate in the designation of a location to 

10.6.2 Terms and Conditions 

10.6.2.1 Qwest grants to CLEC, as a competing provider of telephone 
exchange service and telephone toll service, a ~ e ~ - e x . s k t d v e ~ - n e ~ - n & M  
~~~ seaccess to the DA List Information solely for the purpose 
of providing DAaePrriseDirectory Assistance Service to its local exchange end 
user customers, or for other incidental use by other cacrier's customers, 
sawkdor for other incidental use by other carrier's customers, subject to the 
terms and conditions of this Agreement. As it pertains to the DA List Information 
in this Agreement, "Directory Assistance Service" shall mean the provision, by 
CLEC via a live operator or a mechanized system, of telephone number and 
address information for an identified telephone service end user or the name 
and/or address of the telephone service end user for an identified telephone 
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. .  number. Should CLEC cease to be a 
- €kw&lelecomrnunications Carrier, a competing provider of telephone 

exchange service or telephone toll service, this Cwseaccess grant automatically 
-terminates +&txm&w 

10.6.2. I .I Qwest shall make commercially reasonable efforts to 
ensure that listings of Qwest retail end users provided to CLEC in 
Qwest’s DA List information are accurate and complete. All third party 
DA List Information is provided AS IS, WITH ALL FAULTS. Qwest further 
=resents that it shall review all of its end user listings information 
provided to CLEC, including end user requested restrictions on use, such 
as nonpublished and nonlisted restrictions. 

10.6.2.2 CLEC will obtain and timely enter into its Directory Assistance 
database daily updates of the DA List Information, will implement quality 
assurance procedures such as random testing for directory assistance-listing 
accuracy, and will identify itself to end-users calling its DA service either by 
company name or operating company number so t h a W  &users have a 
means to identify with whom they are dealing. 

10.6.2.3 CLEC shall . e$kefew&r-br 
a - 7 : .  - @em- 
we use 
Q w e r % t h / S  
Agreement solely for the purposes of providing Directorv Assistance Service. 

D ~ ~ i s ~ f Q r ~ a t i O R ~ l ~ ~ ~ ~ ~ i  k iGFtgaUbSWib ,  . .  . . .  

10.6.2.4 Qwest shall retain all right, title, interest and ownership in and to 
the DA Listing Information it provides hereunder. CLEC acknowledges and 
understands that while it may disclose the names, addresses, and telephone 
numbers (or an indication of non-published status) of Qwest’s end users to a 
third party calling its Directory Assistance for such information, the fact that such 
end user subscribes to Qwest’s Tek- s 
Sewkstelecommunications services is confidential and proprietary information 
and shall not be disclosed to any third party. 

. .  

10.6.2.5 CLEC shall not sublicense, copy or allow any third party to 
access, download, copy or use the DA List Information, or any portions thereof, 
or any information extracted therefrom. Each Party shall take commercially 
reasonable and prudent measures to prevent disclosure and unauthorized use of 
Qwest’s DA List Information at least equal to the measures it takes to protect its 
own confidential and proprietary information, including but not limited to 
implementing adequate computer security measures to prevent unauthorized 
access to Qwest’s DA List Information when contained in any database. 

10.6.2.5.1 Unauthorized use of Qwest’s DA List information, or any 
disclosure to a third party of the fact that an end user, whose listing is 
furnished in the DA list, subscribes to Qwest’s, another Local Exchange 
Carrier’s, Reseller’s or CMRS’s Telecommunications Services shall be 
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considered a material breach of this Agreement and shall be resolved 
under the Dispute Resolution provisions of this Agreement. 

10.6.2.6 Within five (5) days after the expiration or earlier termination of 
this Agreement, CLEC shall (a) return and cease using any and all DA List 
Information which it has in its possession or control, (b) extract and expunge any 
and all copies of such DA List Information, any portions thereof, and any and all 
information extracted therefrom, from its files and records, whether in print or 
electronic form or in any other media whatsoever, and (c) provide a written 
certification to Qwest from an oficer that all of the foregoing actions have been 
completed. A copy of this certification may be provided to third party carriers if 
the certification pertains to such carriers’ DA List Information contained in 
Qwest’s database. 

10.6.2.7 CLEC is responsible for ensuring that it has proper security 
measures in place to protect the privacy of the end user information contained 
within the DA List Information. CLEC must remove from its database any 
telephone number for an end user whose listing has become non-published 
when so notified by Qwest. 

10.6.2.8 Audits -- In accordance with Section 18, Qwest may request a 
comprehensive audit of CLEC’s use of the DA List Information. In addition to the 
terms specified in Section 18, the following also apply: 

10.6.2.8.1 As used herein, “Audit” shall mean a comprehensive 
review of the other Party’s delivery and use of the DA List Information 
provided hereunder and such other Party’s performance of its obligations 
under this Agreement. Either Party (the “Requesting Party”) may perform 
up to two (2) Audits per 12 month period commencing with the effective 
date of this Agreement. Qwest shall be entitled to “seed” or specially 
code some or all of the DA List Information that it provides hereunder in 
order to trace such information during an Audit and ensure compliance 
with the disclosure and use restrictions set forth in Section 10.6.2.2 
above. 

10.6.2.8.2 All paper and electronic records will be subject to audit. 

10.6.2.9 CLEC recognizes that certain carriers who have provided DA List 
Information that is included in Qwest’s database may be third party beneficiaries 
of this Agreement for purposes of enforcing any terms and conditions of the 
Agreement other than payment terms with respect to their D A List Information. 

10.6.2.1 0 Qwest will provide a non-discriminatory process and procedure for 
contacting end users with non-published telephone numbers in emergency 
situations for non-published telephone numbers that are included in Qwest’s 
directory assistance database. Such process and procedure will be available to 
CLEC for CLEC’s use when CLEC provides its own directory assistance and 
purchases Qwest’s Directory Assistance List product. 
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10.6.3 Rate Elements 

Recurring and non-recurring rate elements for DA List Information are described below 
and are contained in Exhibit A of this Agreement. 

10.6.3.1 Initial Database Load -- A “snapshot” of data in the Qwest DA List 
Information database or portion of the database at the time the order is received. 

10.6.3.2 Reload -- A “snapshot” of the data in the Qwest DA List 
Information database or portion of the database required in order to refresh the 
data in CLEC’s database. 

10.6.3.3 
in the listings database. 

Daily Updates -- Daily change activity affecting DA List Information 

10.6.3.4 One-Time Set-Up Fees -- Charges for special database loads. 

10.6.3.5 Output Charges -- Media charges resulting from either the 
electronic transmission or tape delivery of the DA List Information, including any 
shipping costs. 

10.6.4 Ordering 

10.6.4.1 CLEC may order the initial DA List Information load or update files 
for Qwest’s local exchange service areas in its 14 state operating territory or, 
where technically feasible, CLEC may order the initial DA List Information load or 
update files by Qwest White Page Directory Code or NPA. 

10.6.4.2 
NPA) must be negotiated in order to address data integrity issues. 

Special requests for data at specific geographic levels (such as 

10.6.4.3 
the Interconnect & Resale Resource Guide. 

CLEC shall use the Directory Assistance List Order Form found in 

10.7 Toll and Assistance Operator Services 

10.7.1 Description 

10.7.1.1 Toll and assistance operator services are a family of offerings that 
assist end users in completing EAS/tocal and long distance calls. Qwest 
provides non-discriminatory access to Qwest operator service centers, services 
and personnel. 

10.7.1.1 .I Local Assistance. Assists CLEC end users requesting 
help or information on placing or completing EAS/local calls, connects 
CLEC end users to home NPA directory assistance, and provides other 
information and guidance, including referral to the business office and 
repair, as may be consistent with Qwest’s customary practice for 
providing end user assistance. 
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10.7.1 .I .2 IntraLATA Toll Assistance. Qwest will direct CLEC's end 
user to contact its provider to complete interlATA toll calls. Nothing in 
this Section is intended to obligate Qwest to provide any toll services to 
CLEC or CLEC's end users. 

10.7.1.1.3 Emergency Assistance. Provide assistance for handling a 
CLEC end user's EAS/local and k&&4W4intralATA toll calls to 
emergency agencies, including but not limited to, police, sheriff, highway 
patrol and fire. CLEC is responsible for providing Qwest with the 
appropriate emergency agency numbers and updates. 

10.7.1.1.4 Busy Line Verification ("BLV") is performed when a calling 
party requests assistance from the operator bureau to determine if the 
called line is in use. The operator will not complete the call for the calling 
party initiating the BLV inquiry. Only one BLV attempt will be made per 
call, and a charge shall apply. 

10.7.1.1.5 Busy Line Interrupt ("BLI") is performed when a calling 
party requests assistance from the operator to interrupt a telephone call in 
progress. The operator will interrupt the busy line and inform the called 
party that there is a call waiting. The operator will not connect the calling 
and called parties. The operator will make only one BLI attempt per call 
and the applicable charge applies whether or not the called party releases 
the line. 

10.7.1.1.6 
and other CLEC end users for guest/account identification. 

Quote Service - Provide time and charges to hotel/motel 

10.7.2 ~ Terms and Conditions 

10.7.2.1 For facility-based CLECs, Interconnection to Qwest's Operator 
Services switch is technically feasible at two distinct points on the trunk side of 
the switch. The first connection point is an operator services trunk connected 
directly to the Qwest Operator Services host switch. The second connection 
point is an operator services trunk connected directly to a remote Qwest 
Operator Services switch. 

10.7.2.2 Trunk provisioning and facility ownership must follow Qwest 
guidelines. 

10.7.2.3 In order for CLEC to use Qwest's operator services as a facility- 
based CLEC, CLEC must provide an operator service trunk between CLEC's end 
office and the Interconnection point on the Qwest operator services switch for 
each NPA served. 

10.7.2.4 The technical requirements of operator service trunk are covered 
in the Operator Services Systems Generic Requirement (OSSGR), Bellcore 
document FR-NW-000271, Section 6 (Signaling) and Section 10 (System 
Interfaces) in general requirements form. 
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10.7.2.5 Each Party’s operator bureau shall accept BLV and BLI inquiries 
from the operator bureau of the other Party in order to allow transparent provision 
of BLVIBLI traffic between the Parties’ networks. 

~ 

10.7.2.6 CLEC will provide separate no-test trunks (not the 
le-w/lntraLATA trunks) to the Qwest BLVlBLl hub or to the Qwest 
Operator Services Switches. 

10.7.2.7 Qwest will perform Operator Services in accordance with 
operating methods, practices, and standards in effect for all its end users. Qwest 
will respond to CLEC’s end user calls to Qwest’s operator services according to 
the same priority scheme as it responds to Qwest’s end user calls. Calls to 
Qwest‘s operator services are handled on a first come, first served basis, without 
regard to whether calls are originated by CLEC or Qwest end users. 

.de 
s p e a k Q K s t  will provide operator services 
4i-w. issFelieR,to CLEC where technical1 
feasible andz-st may from time-to-time modify an: 
change the nature, extent, and detail of specific operatorservices available to its 
retail end users, and to the extent is does so, Qwest will provide forty-five (45) 
days’ advance written notice to CLEC of such changes. 

. .  10.7.2.8 w - l - w w  
. .  

These revisions were never discussed or agreed to in any workshop on this 
checklist item. 

10.7.2.9 Qwest shall maintain adequate equipment and personnel to 
reasonably perform the Operator Services. CLEC shall provide and maintain the 
facilities necessary to connect its end users to the locations where Qwest 
provides the Operator Services and to provide all information and data needed or 
reasonably requested by Qwest in order to perform the Operator Services. 

10.7.2.10 Call 
Branding announces CLEC’s name to CLEC’s end user at the start of the call 
and at the completion of the call. If CLEC selects the Call Branding option, 
Qwest will provide Call Branding to CLEC where technically feasible. 

Call Branding is an optional service available to CLEC. 

a) Front End Brand - Announces CLEC’s name to CLEC’s end user 
at the start of the call. There is a nonrecurring charge to setup and record 
the Front End Brand message. 

b) Back End Brand - Announces CLEC’s name to CLEC’s end user 
at the completion of the call. There is a nonrecurring chargeto setup and 
record the Back End Brand message. 

10.7.2.1 1 Call branding for toll and operator services will entail recording 
and setup of a brand message. Qwest will record the CLEC’s branded message. 
Dedicated interoffice facilities will be required. 

10.7.2.12 
branded message in each switch. 

Call Branding also entails a nonrecurring charge to load CLEC’s 
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10.7.2.13 CLEC's end-users may dial " 0  or "O+" to access Qwest operator 
services. A facility-based CLEC may choose to have its end-users access Qwest 
operators by dialing a unique number or by using the same dialing pattern as 
Qwest end users. 

- 

___ This section was never discussed or agreed to in the workshops on this checklist 

10.7.3 - Rate Elements 

Qwest toll and assistance operator services are offered under two pricing options. 
Option A offers a per message rate structure. Option B offers a work second and a per 
call structure. Applicable recurring and nonrecurring rate elements are detailed below 
and in Exhibit A of this Agreement. 

10.7.3.1 Option A - Operator Services Rate Elements 

10.7.3.1.1 Operator Handled Calling Card - For each completed 
calling card call that was dialed O+ where the operator entered the calling 
card number. 

10.7.3.1.2 Machine Handled Calling Card - For each completed call 
that was dialed O+ where the end user entered the required information, 
such as calling card number. 

10.7.3.1.3 Station Call - For each completed station call, including 
station sent paid, collect, third number special billing or 0- calling card 
call. 

10.7.3.1.4 
regardless of the billing used by the end user. 

Person Call - For each completed person to person call 

10.7.3.1.5 Connect to Directory Assistance - For each operator 
placed call to directory assistance. 

10.7.3.1.6 Busy Line Verify - For each call where the operator 
determines that conversation exists on a line. 

10.7.3.1.7 
interrupts conversation on a busy line and requests release of the line. 

Busy Line Interrupt - For each call where the operator 

2- 12-0 1 +ARIZONA Comparison Doc - 37 - 
PHX/TBERG/I 154256.1/67817.150 



ATTACHMENT A 

10.7.3.1.8 Operator Assistance - For each EAS/local call, whether 
completed or not, that does not potentially generate an operator 
surcharge. These calls include, but are not limited to: calls given the 
DDD rate because of transmission problems; calls where the operator 
has determined there should be no charge, such as Busy Line Verify 
attempts where conversation was not found on the line; calls where the 
end user requests information from the operator and no attempt is made 
to complete a call; and calls for quote service. 

10.7.3.1.9 “Completed call” as used in this Section shall mean that 
the end user makes contact with the location, telephone number, person 
or extension designated by the end user. 

10.7.3.2 Option B - Per Work Second and Computer Handled Calls 

10.7.3.2.1 Operator Handled - CLEC will be charged per work second 
for all calls originating from its end users and facilities that are routed to 
Qwest‘s operator for handling. Work second charging begins when the 
Qwest operator position connects with CLEC’s end user and terminates 
when the connection between the Qwest operator position and CLEC’s 
end user is terminated. 

10.7.3.2.2 Machine Handled - calls that are routed without operator 
intervention. Machine handled calls include, but are not limited to, credit 
card calls where the end user enters the calling card number, calls 
originating from coin telephones where the computer requests deposit of 
coins, additional end user key actions, recording of end user voice, etc. 

10.7.3.3 Call Branding Nonrecurring Charge. Qwest will charge to CLEC a 
nonrecurring setup and recording fee for establishing Cali Branding and loading 
t M - r a f l $ + ~ - e a 6 W i k b  each switch with C LE C ‘s branded message. 
CLEC must pay such non-recurring charges prior to commencement of the 
-service. The non-recurring set-up and recording charqe will apply each 
time the CLEC’s brand message is changed. The non-recurring charge to load 

is any change to the switch. 
the_-s~ch~s~with~-~L-E~brand_e_-meS.s_age. M!!ka.E?ssed .... each _ti.m!z_thEe 

10.7.4 Ordering Process 

CLEC will order Operator Services by completing the “Qwest Operator 
Services/Directory Assistance Questionnaire for Local Service Providers.” Copies of this 
questionnaire may be obtained from CLEC’s designated Qwest account manager. 

10.7.5 Billing 

10.7.5.1 
CLEC’s end users and facilities. 

Qwest will track usage and bill CLEC for the calls placed by 
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10.7.5.2 Qwest will compute CLEC’s invoice based on both Option A (Price 
Per Message) and Option B (Price Per Work Second and Computer Handled 
Calls). Qwest will charge CLEC whichever option results in a lower charge. 

~ 

10.7.5.3 If, due to equipment malfunction or other error, Qwest does not 
have available the necessary information to compile an accurate billing 
statement, Qwest may render a reasonably estimated bill, but shall notify CLEC 
of the methods of such estimate and cooperate in good faith with CLEC to 
establish a fair, equitable estimate. Qwest shall render a bill reflecting actual 
billable quantities when and if the information necessary for the billing statement 
becomes available. 

10.8 Access to Poles, Ducts, Conduits, and Rights of Way 

10.8.1 Description 

10.8.1.1 Pole Attachments - Where it has ownership or control to do so, 
€hsk+&y Q-west will provide CLEC h - & w - w i t h  access to available pole 
attachment space for the placing of facilities for the purpose of transmitting 
Telecommunications Services. 

10.8.1.1.1 
CLEC to a pole owned or controlled by Qwest. 

The ____ term Pole Attachment means any---attachment by a 

10.8.1.2 
€a&-P&y Qwestwil l provide CLEC .he--&w-with access to available 
undeFgt-our&ducts/conduits for the purpose of placing faalities for transmitting 
Telecommunications Services. A spare W c o n d u i t  will be leased for copper 
facilities only, and an innerduct for the purpose of placing fiber. CLEC may place 
innerduct in an empty Wcondu i t .  Control of CLEC-installed spare innerduct 
shall vest in Qwest immediately upon installation; ownership of such innerduct 
shall vest to Qwest if and when CLEC abandons such innerduct. 

Ducts and Conduits - Wkrc.Lha.sQYcn.ers.ip. .... orcontroL!o do g.9 

10.8.1.2.1 The terms Duct and Conduit mean a single enclosed 
.- raceway for conductors _____-__f cable and/or wire 2 Duct .- and conduit may be in 
the ground, may follow streets, bridges, public or private ROW or may be 
within some portion of a multi-unit building. Within a multi-unit building, 
duct and conduit may traverse building entrance facjl.Mjes, building 
entrance links, equipment rooms, remote terminals, cable vaults, 

____-- riser conduit. 
teleP!X??e-~~o~ets ording.r iser.Th_e_ _t_e_rms.~~~._an..~C~o.n~u iti.!?!!!Ede 

10.8.1.2.32 The term lnnerduct means a duct-like raceway smaller 
than a ductkonduitduct that is inserted into-aduct/conduit so-thatthe_duct 
may typically carry three cables. 

10.8.1.2.4 ROW means a real property interest in privately-owned 
real property, but expressly excluding any .pubjcl govern-Fental,-federal 
or Native American, or other quasi-public or non-private lands, sufficient 
to permit Qwest to place telecommunications facilities on such real 
property; such property owner may permit Qwest to install and maintain 
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facilities under, on, above, across, along or through private propem or 
enter multi-unit buildings. 

10.8.1.3 Rights of Way (ROW) - Where it has ownership or control to do 
so, e a & - R M f ~ w i l l  provide to CLEC, via an Access Agreement in the form 
of Attachment 4 to Exhibit D, #e-&kwaccess to available ROW for the purpose 
of placing telecommunications faci l i t ies-b&rzmm&m 
Sewias. ROW includes land or other property owned or controlled by Qwest 
and may run under, on, above, across, along or through public or private property 
or enter multi-unit buildings. 

g - - - w s e m w n  . .  

10.8.1.4 Reserved for Future Use 

10.8.2 Terms and Conditions 

Qwest shall provide CLEC non-discriminatory access to poles, ducts, conduit and rights of 
way on terms and conditions found in the Fie!!L%d.Qwest Right of WayLP'o!e-Attachment 
a n d / s r _ . ~ D . u c ~ ~ e r d u . ~  OccuPancvGenera!-lnf~matIon P.osU..m.en.- 
~ ~ Q r - l n n e c l d u c + O c c u p a n c ) L G e n e r a l - T e H . i Q n S  attached he ret o as 
Exhibit D. Qwest will not favor itself over CLEC when provisioning access to poles, ducts, 
conduits and rights of way. Qwest shall not give itself preference when assigning space. 

10.8.2.1 Subject to the provisions of this Agreement, Qwest agrees to 
issue to CLEC authorization for CLEC to attach, operate, maintain, rearrange, 
transfer and remove at its sole expense its facilities on PolesDucVlnnerduct or 
ROW owned or controlled in whole or in part by Qwest, subject to Orders placed 
by CLEC. Any and all rights granted to CLEC shall be subject to and subordinate 
to any future local, state and/or federal requirements. 

10.8.2.2 Qwest will rely on such codes as the National Electrical Safety 
Code (NESC) to prescribe standards with respect to capacity, safety, reliability, 
and general engineering principles. 

10.8.2.3 Federal requirements, such as those imposed by Federal Energy 
Regulatory Commission (FERC) and Occupational Safety and Health 
Administration (OSHA), will continue to apply to the extent such requirements 
affect requests for attachments or occupancy to Qwest facilities under Section 
224(f)(1) of the Act. 

10.8.2.4 CLEC shall provide access to a map of the requested 
Poles/Duct/lnnerductROW route, including estimated distances between major 
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points, the identification and location of the Poles/DucUnnerduct and ROW and a 
description of CLEC's facilities. Qwest agrees to provide to CLEC access to 
relevant plats, maps, engineering records and other data within ten (1 0) business 
days of receiving a bona fide request for such information, exceptin the case of 
wkeRextensive requests- Extensive requests involve the gathering of plats from 
w- ' more than one (1) location, span more than five (5) Wire 
Centers, or consist of ten ( I O )  or more intraWire Center requests submitted 
simultaneouslv. Responses to extensive requests will be provided within a 
reasonable interval, not to exceed sixty (60) calendar days. 

- 

10.8.2.5 Except as expressly provided herein, or in the Pole Attachment 
Act of 1934 as amended and its regulations and rules, or in any applicable state 
or municipal laws, nothing herein shall be construed to compel Qwest to 
construct, install, modify .or place any Poles/D-Kcglnnerduct or other facility for 
use by CLEC. 

10.8.2.6 Qwest retains the right to determine the availability of space on 
Poles/Duct/lnnerduct, conduit and ROW consistent with 47 USC 5 224 and FCC 
orders, rules and regulations pursuant to 47 USC § 224. In the event Qwest 
determines that rearrangement of the existing facilities on Poled,__lnnerduct, 
ductkonduit and ROW is required before CLEC's facilities can be 
accommodated, the actual cost of such modification will be included in CLEC's 
nonrecurring charges for the associated Order ("Make-Ready fee"). When 
modifications to a Qwest spare u c o n d u i t  include the placement of Innerduct, 
Qwest or CLEC will install the number of Innerduct required to fill the duciconduit 
to its full capacity. 

10.8.2.7 Qwest shall make manhole ingress and egress for DuctAnnerduct 
access available to CLEC. Qwest will perform a feasibility study to determine 
whether to provide a stub out via the pre-constructed knock out within the 
manhole, or to perform a core drill of the manhole. 

10.8.2.8 Where such authority does not already exist, CLEC shall be 
responsible for obtaining the necessary legal authority to occupy ROW, and/or 
PoleslDuctAnnerduct on governmental, federal, Native American, and private 
rights of way. CLEC shall obtain any permits, licenses, bonds, or other 
necessary legal authority and permission, at CLEC's sole expense, in order to 
perform its obligations under this Agreement. CLEC shall contact all owners of 
public and private rights-of-way to obtain the permission required to perform the 
work prior to entering the property or starting any work thereon. See--S-ection_ 
10.8.4. CLEC shall comply with all conditions of rights-of-way and permits. 
Once such permission is obtained, all such work may be performed by Qwest or 
CLEC at the option of CLEC. 

10.8.2.9 Access to a Qwest Central Office manhole will be permitted where 
technically feasible. If space is available, Qwest will allow access through the 
Central Office manhole to the POI (Point of Interconnection). There shall be a 
presumption that there shall be no fiber splices allowed in the Central Office 
manhole. However, where CLEC can establish the necessity and technical 
feasibility of splicing in the Central Office Manhole, such action shall be 
permitted. 
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10.8.2.10 Replacement/Modification/lnstaIlation - If CLEC requests Qwest to 
replace or modify existing Poles/Duct/lnnerduct to increase its strength or 
capacity for the sole benefit of CLEC, CLEC shall pay Qwest the total actual 
replacement cost, Qwest's actual cost to transfer its attachments to new 
Poles/Duct/ Innerduct, as necessary, and the actual cost for removal (including 
actual cost of destruction) of the replaced Poles/Duct,lnnerduct, if necessary. 
Ownership of new Poles/Duct/ Innerduct shall vest to Qwest. 

10.8.2.10.1 Upon request, Qwest shall permit CLEC to install Qwest 
Poles/Duct/lnnerduct. Qwest reserves the right to reject any non- 
conforming replacement Pole/DMConduit installed by CLEC that do not 
conform to the NESC, OSHA or local ordinances. 

10.8.2.10.2 To the extent that a modification is incurred for the benefit 
of multiple parties, CLEC shall pay a proportionate share of the total 
actual cost based on the ratio of the amount of new space occupied by 
the facilities of CLEC to the total amount of space occupied by all parties 
including Qwest or its affiliates participating in the modification. Parties 
who do not initiate, request or receive additional space from a 
modification, are not required to share in the cost of the modification. 
CLEC, Qwest OF any other party that uses a modification as an 
opportunity to bring its facilities into compliance with applicable safety or 
other requirements will be deemed to be sharing in the modification and 
will be responsible for its share of the modification cost. Attaching entities 
will not be responsible for sharing in the cost of governmentally mandated 

CJ 
pole or other facility modification. i 
04ef-e 

10.8.2.11 Notification of modifications initiated by or on behalf of 
Qwestand at Qwest's expense shall be provided to CLEC at least sixty 
(60) calendar days prior to beginning modifications. Such notification 
shall include a brief description of the nature and scope of the 
modification. If CLEC does not respond to a requested rearrangement of 
its facilities within sixty (60) days after receipt of written notice from Qwest 
requesting rearrangement, Qwest may perform or have performed such 
rearrangement and CLEC shall pay the actual cost thereof. No such 
notice shall be required in emergency situations or for routine 
maintenance of Poles/Duct/lnnerduct completed at Qwest's expense. 
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10.8.2.12 Qwest reserves the right to make an on-sitelfinal construction 
inspection of CLEC’s facilities occupying the Poles/DuctAnnerduct system. 
CLEC shall reimburse Qwest for the actual cost of such inspections except 
where specified in this Section. 

~ 

10.8.2.13 When final construction inspection by Qwest has been completed, 
CLEC shall correct such non-complying conditions within the reasonable period 
of time specified by Qwest in its written notice. If corrections are not completed 
within the specified reasonable period, occupancy authorizations for the ROW, 
Poles/Duct/lnnerduct system where non-complying conditions remain 
uncorrected shall suspend forthwith, regardless of whether CLEC has energized 
the facilities occupying said Poles/Duct/lnnerduct or ROW system and CLEC 
shall remove its facilities from said Poles/Duct/lnnerduct or ROW in accordance 
with the provisions of this Section, provided, however, if the corrections 
physically cannot be made within such specified time, and CLEC has been 
diligently prosecuting such cure, CLEC shall be granted a reasonable additional 
time to complete such cure. Qwest may deny further occupancy authorization to 
CLEC until such non-complying conditions are corrected or until CLEC’s facilities 
are removed from the Poles/Duct/lnnerduct system where such non-complying 
conditions exist. If agreed between both Parties, Qwest shall perform or have 
performed such corrections and CLEC shall pay Qwest the actual cost of 
performing such work. Subsequent inspections to determine if appropriate 
corrective actions have been taken may be made by Qwest. 

10.8.2.14 Once CLEC’s facilities begin occupying the Poles/DuctAnnerduct 
or ROW system, Qwest may perform a reasonable number of inspections. 
Qwest shall bear the cost of such inspections unless the results of the inspection 
reveal arty-a material violation or hazard, or that CLEC has in any other way 
failed to comply with the provisions of Section 10L822L2-- ; in which 
case CLEC shall reimburse Qwest the costs of inspections and re-inspections, as 
required. CLEC’s representative may accompany Qwest on such field 
inspections. The cost of periodic inspection or any special inspections found 
necessary due to the existence of sub-standard or unauthorized occupancies 
shall be billed separately. 

10.8.2.15 The costs of inspections made during construction and/or the final 
construction survey and subsequent inspection shall be billed to CLEC upon 
completion of the inspections. 

10.8.2.16 Final construction, subsequent, and periodic inspections or the 
failure to make such inspections, shall not tmpo~ny-iiability-of-a-nykin$-u9on 
GWskrw-relieve CLEC of any responsibilities, obligations, or liability assigned 
under this Agreement. 

10.8.2.17 CLEC may use individual workers of its choice to perform any 
work necessary for the attaching of its facilities so long as such workers have the 
same qualifications and training as Qwest’s workers. CLEC may use any 
contractor approved by Qwest to perform Make-Ready Work. 

10.8.2.1 8 If Qwest terminates an eFfleF-Order- for cause, or if CLEC 
terminates an NrlPrOrder without cause, subject to l0.8.4.5~, CLEC shall pay 
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termination charges equal to the amount of fees and charges remaining on the 
terminated &Order@) and shall remove its facilities from the Poles/lnnerduct 
within sixty (60) calendar days, or cause Qwest to remove its facilities from the 
Poles/Duct/lnnerduct at CLEC's expense; provided, however, that CLEC shall be 
liable for and pay all fees and charges provided for in this Agreement to Qwest 
until CLEC's facilities are physically removed. "Cause" as used herein shall 
include CLEC's use of its facilities in material violation of any 
applicable law or in aid of any unlawful act or making an unauthorized 
modification to Qwest's Poles/Duct/lnnerduct. 

- 

. .  

10.8.2.19 Qwest may abandon or sell any Poles/lnnerduct, duhconduit or 
ROW at any time by giving written notice to CLEC. Any Poles, Innerduct, 
=conduit or ROW that is sold, will be sold subject to all existing legal rights of 
CLEC. Upon abandonment of Poles/lnnerduct, dugconduit or ROW, and with 
the concurrence of the other joint user(s), if necessary, CLEC shall, within sixty 
(60) calendar days of such notice, either: 1) continue to occupy the 
Poles/lnnerduct, dudconduit or ROW pursuant to its existing rights under this 
Agreement if the Poles/lnnerduct, =conduit, or ROW is purchased by another 
party; 2) purchase the Poles/lnnerduct, =conduit or ROW from Qwest at the 
current market value; or 3) remove its facilities therefrom. Failure to explicitly 
elect one of the foregoing options within sixty (60) calendar days shall be 
deemed an election to purchase the Poles/lnnerduct, dugconduit or ROW at the 
current market value if no other party purchased the Poles/lnnerduct, 
@conduit or ROW within this sixty (60) day period. 

10.8.2.20 CLEC's facilities shall be placed and maintained in accordance 
with the requirements and specifications of the current applicable standards of 
Bellcore Manual of Construction Standards, the National Electrical Code, the 
National Electrical Safety Code, and the rules and regulations of the 
Occupational Safety and Health Act, all of which are incorporated by reference, 
and any governing authority having jurisdiction. Where a difference in 
specifications exists, the more stringent shall apply. NoJgithst_a_ndig _the 
foregoing, CLEC shall only be held to such standard as Qwest, its Affiliates or 
anv other Telecommunications Carrier is held. Failure to maintain facilities in 
accordance with the above requirements or failure to correct as provided in 
Section 10.8.2.13 shall be cause for termination of the Order. €Ave.&s 

GE3Zs-StaWad-m aktena Rce-pFac~~sforfaciittie~kalCbe-madeavailaMe-to 
-CLEC shall in a timely manner comply with all requests 
from Qwest to bring its facilities into compliance with these terms and conditions. 

10.8.2.21 Should Qwest under the provisions of this Agreement remove 
CLEC's facilities from the Poles/Dennerduct covered by any Order, Qwest will 
deliver the facilities removed upon payment by CLEC of the cost of removal, 
storage and delivery, and all other amounts due Qwest. If CLEC removes 
facilities from Poles/Duct/lnnerduct for other than repair or maintenance 
purposes, no replacement on the Poles/Duct/lnnerduct shall be made until all 
outstanding charges due Qwest for previous occupancy have been paid in full. 
CLEC shall advise Qwest in writing as to the date on which the removal of 
facilities from the Poles/Duct/lnnerduct has been completed. 

2- 12-0 1 +ARIZONA Comparison Doc - 44 - 
PHX/TBERG/I154256.1/67817.150 



ATTACHMENT A 

10.8.2.22 If any facilities are found attached to Poles/Duct/lnnerduct for 
which no order is in effect, Qwest, without prejudice to its other rights or 
remedies under this Agreement, may assess a charge and CLEC agrees to pay 
a charge of $200.00 per Pole or $200 per innerduct run between two manholes, 
plus payment as specified in this Section. Qwest shall waive the unauthorized 
attachment fee if the following conditions are both met: (1)CLEC cures such 
unauthorized attachment (by removing it or submitting a valid Order for 
attachment in the form of Attachment 2 of Exhibit D, within thirty (30) days of 
written notification from Qwest of the unauthorized attachment; and (2) the 
unauthorized attachment did not require Qwest to take curative measures itself 
l e a ,  pulling additional innerduct) prior to the cure by CLEC. Qwest shall also 
waive the unauthorized attachment fee if the unauthorized attachment arose due 
to error by Qwest rather than by CLEC.CLEC is required to submit in writing, 
within ten (IO) business days after receipt of written notification from Qwest of 
the unauthorized occupancy, a Poles/Duct/lnnerduct application. If such 
application is not received by Qwest within the specified time period, CLEC will 
be required to remove its unauthorized facility within thirty (30) calendar days of 
the final date for submitting the required application, or Qwest may remove 
CLEC’s facilities without liability, and the cost of such removal shall be borne by 
CLEC. 

10.8.2.23 No act or failure to act by Qwest with regard to an unauthorized 
occupancy shall be deemed as the authorization of the occupancy. Any 
subsequently issued authorization shall not operate retroactively or constitute a 
waiver by Qwest of any of its rights or privileges under this Agreement or 
otherwise. CLEC shall be subject to all liabilities of the Agreement in regard to 
said unauthorized occupancy from its inception. 

10.8.2.24 Qwest will provide CLEC non-discriminatory access to poles, 
ducts, conduits and ROW pursuant to 47 USC 5 224 and FCC orders, rules and 
regulations pursuant to 47 USC 5224. In the event of a conflict between this 
SGAT, on one hand, and 47 USC 5 224 and FCC orders, rules and regulations 
pursuant to 47 USC 9 224, on the other, 47 USC 5 224 and FCC orders, rules 
and regulations pursuant to 47 USC 5 224 shall govern. Further, in the event of 
a conflict between Exhibit D, on one hand, and this SGAT or 47 USC 5 224 and 
FCC orders, rules and regulations pursuant to 47 USC § 224, on the other, this 
SGAT or 47 USC 5 224 and FCC orders, rules and regulations pursuant to 47 
USC 5 224 shall govern, provided however, tha-anv Access Agreement that has 
been duly executed (and, in cases where the underlying ROW agreement was 
recorded in the real property records for the county in which the ROW is located, 
acknowledged and recorded in the real property records for the county in which 
the ROW is located) shall govern in any event pursuant to its terms. 

10.8.2.25 
domain on behalf of CLEC. 

Nothing in this SGAT shall require Qwest to exercise eminent 

10.8.2.26 Upon CLEC request, Qwest will certify to a landowner with whom 
Q w H  has an ROW ag!!??msnt, th-e_fo_l!owk!g: 

10.8.2.26.1 that the ROW agreement with Qwest does not preclude the 
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landowner from entering into a separate ROW agreement with CLEC; 
- and 

10.8.2.26.2 that there will be no penalty under the agreement between 
the landowner and Qwest if the landowner enters into a ROW 
agreement with CLEC. 

10.8.3 Rate Elements 

Qwest fees for attachments are in accordance with Section 224 of the Act and FCC 
orders, rules and regulations promulgated thereunder, as well as the rates established 
by the Commission including the following rates, are reflected in Exhibit A. 

10.8.3.1 Inquiry Fee. A non-refundable pre-paid charge used to recover 
the costs associated with performing an internal record review to determine if a 
requested route and/or facility is available,ffn-lease- . or with respect to ROW, to 
-- determine the information necessary to create the ROW Matrix, which identifies, 
for each ROW, the name of the original grantor and the nature of the ROW(i.e., 
publicly recorded and non-recorded)(e.g. easement, lease, etc.) and the MDU 
M a x ,  which identifies each requested legal agreement beWxen Qwest and a 
third party who has a multi-unit building in Qwest’s possession that relates to 
Telecommunictions Services provided to or through real property-owned b y a e  
th>d party (MDU Agreement) and, for each such MDU Agreement, the name of 
the third party. Separate Inquiry Fees apply for poles and for innerduct. 

10.8.3.2 Field Verification Fee. A non-refundable pre-paid charge which 
recovers the estimated actual costs for a field survey verification required for a 
route and to determine scope of any required Make-Ready work. The estimated 
pre-paid fee shall be billed in advance. Separate Field Verification Fees apply for 
poles and for manholes. 

10.8.3.3 Make-Ready Work. A pre-paid non-refundable (other than true- 
up) charge which recovers the cost of necessary work required to make the 
requested facility available for lease. For innerduct leases, this could include, but 
is not limited to, the placing of innerduct in conduit/duct systems or core drilling of 
manholes. For pole attachment requests, this could include, but is not limited to, 
the replacement of poles to meet required clearances over roads or land. The 
estimated pre-paid fee shall be billed in advance. 

10.8.3.4 Pole Attachment Fee. A fee which is charged for the occupancy, 
including any Make-Ready period, of one foot of pole space (except for antenna 
attachment which requires two feet). This fee shall be annual unless CLEC 
requests that it be semi-annual. 

10.8.3.5 lnnerduct Occupancy Fee. A fee which is charged for the 
occupancy, including any Make-Ready period, of an innerduct on a per foot 
basis. This fee shall be annual unless CLEC requests that it be semi-annual. 
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10.8.4 Ordering 

. .  
-There are two (2) lxw&&wk steps Bquired before placing an 
Order for access to ROW, Ducthnerduct and Pole Attachmen- , R e K t W d  
P: Inquiry Review and Field Verification. 

10.8.4.1 Inquiry Reviews. Upon receipt of an inquiry regarding ce$ue&-fw 
ROW access, Pole Attachment or Duct/lnnerduct Occupancy, Qwest will provide 
CLEC with a - & x w n P " t " F W & ~ ~ ~ t  
Q s r ; t l ~ k K t Q e ~ ~ ~ ~ t ~ ~ s ~ E x h i b i t  D. The 
CLEC will review the documents and provide Qwest with maps of the desired 
area indicating the routes and entrance points for proposed attachment--erA 
proposed occupancy or proposed CLEC construction on Qwest owned or 
controlled Poles, Ducthnerduct and ROW as well as the -__- street addresses -___ of any _- 
multi-unit buildings upon or through which CLEC proposes construction on ROW 
- owned or controlled by Qwest. TkgCLEC will include the appropriate Inquiry 
Fee with a completed Attachment 1 .A from ExhibQihnqtwy. 

I 

_- 10.8.4.1 -. --- . la) Inquiry Review DucffConduifflnnerduct. Qwest will 
complete the database inquiry and prepare a ducffconduit structure 
diagram (referred to as a "Flatline") which shows distances and access 
points (such as manholes). Along with the Flatline will be estimated costs 
for field verification of available facilities. These materials will be provided 
to the CLEC within ten (IO) calendar days or within the time frames of the 
applicable federal or state law, rule or regulation. This time frame is 
applicable to the standard inquiry of thirty (30) Utility Holes or fewer. An 
inquiry which exceeds the standard will have negotiated completion 
dates. 

410.8.4.1.2 Inquiry Review - Poles. Qwest will provide the name and 
contact number for the appropriate local field engineer for joint validation 
of the poles and route and estimated costs for field verification on 
Attachment l .B  of Exhibit D within ten (IO) calendar days of the request. 

FP'c n- 
t-- 
E f s k d .  P. - e - k a d y - 6 ~ s t ~ ~ ~ I e ~ d  

o t t k e - 6 0 R l p l e t j o o ~ R ~ ~ ~ e ~ h e R -  e 
<Re-. 
PI E P  

10.8.4.1.3 Inquiry Review - ROW. Qwest shall, upon request of 
CLEC, provide the ROW Matrix, the MDU Matrix and a copy of all publicly 
recorded aqreements listed in those Matrices to the CLEC within ten ( IO)  
days of the request. Qwest will provide to CLEC a copy of agreements 
__ listed - ___I in the -______I Matrices that - have not beenpublicly recorded if and only if 
CLEC obtains authorization for such disclosure from the third party 
owner(s) of the real property at issue by an executed version of either the 
Consent to Disclosure form or the Consent Regarding Access- Agreement 
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form, both of which are included in Exhibit D, Attachment 4. Qwest may 
redact all dollar figures from copies of agreements listed in the Matrices 
that have not been publicly recorded that Qwest provides to CLEC. Any 
dispute over whether terms have been redacted appropriately shall be 
resolved pursuant to the dispute resolution procedures set forth in this 
Agreement. Qwest makes no warranties concerning the accuracy of the 
information provided to CLEC; CLEC expressly acknowledges that 
Qwest's files contain only the oriqinal ROW instruments. and that the 
current ownerh) of the fee estate may not be the party identified in the 
document provided by Qwest. 

'7R8KklC' P i E P  
. .  10.8.4.32 

d d E c -  
]r 

I I X  

s o s t . s , - Q w e ~ k n r i l l ~ ~ ~ ~ ~ ~ e ~ ~ # Q r ~ ~ t  ion-wkich-may-o-y-Rd 

pemifXh3- ; ~ M - S U W + - E W - & ~ & ~ Q M ~ G ~ ,  

' e  . .  

~~, 

d o c o l m e n l - a n $ - s k a ~ ~ ~ l ~ ~ i ~ ~ t ~ ~ ~ ~ ~ ~ ~ d ~ ~ ~  

betwemQwe&- -eF+Mechf&e-& st-G&etahR. 
Field Verification - Poles Duct/lnnerduct and Access Agreement Preparation 
(ROW). CLEC will review the Inquiry results and determine-wJ-ether to proceed 
with field verification for Poles/Ducts or Access Agreement preparation for ROW. 
If field _______ verification or Access Agreementjreparation is__desked,- CLEC will sign 
a-nd return Attachment l . B  of Exhibit D along with a check for the relevant 
verification fee (Field Verification Fee or Access Agreement Preparation Fee) 
plus $10.00 per Access Agreement as consideration for the Access Agreement. 
Upon payment of the relevant fee and Access Agreement consideration, if 
applicable, Qwest will provide, as applicable: depending on whether the request 
is for Poles, Duct/lnnerduct or ROW: (a) in the case of Poles or 
-- innerduct/duct/conduit, a field survey and site investigation of the P-oles or 
innerduct/duct/conduit, including the preparation of distances and drawings, to 
determine availability of existing Poles/innerduct/duct/conduit; identification of 
Make-Readv costs required to provide space; the schedule in which the Make- 
Ready work will be completed; and, the annual recurring prices associated with 
the attachment of facilities; (b) in the case of RON, the completed Access 
Agreement(s), executed and acknowledged by Qwest. Upon completion of the 
Access Agreement(s) by CLEC, in accordance with the instructions, terms and 
conditions set forth in Exhibit D, the Access Agreement becomes effective to 
convey the interest identified in the Access Agreement (if any). Any dispute 
reaardinq whether a legal agreement conveys a-_ROW- shall-be-resolved-betwee-n 
CLEC and the relevant third party or parties, and such disputes shall not involve 

nf 
" I  
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Qwest; and/or (c) In the case of Poles or Duct/lnnerduct, estimates of Make- 
Ready costs and the annual recurrinq prices associated with the attachment of 
facilities shall be provided on Attachment 2 of Exhibit D and shall be completed 
according to the schedule in Exhibit D at paragraph 2.2. The Attachment 2 
quotation shall be valid for ninety (90) calendar days. 

~ 

10.8.4.2.1 CLEC-Performed Field Verification. At the option of CLEC, 
it may perform its own field verification (in lieu of Qwest performing same) 
with the followinq stipulations: 1) Verifications will be conducted by a 
__ Qwest __ approved contractor; 2) A Qwest contractor will monitor the 
activity of CLEC contractor and a current labor rate will be charged to 
CLEC; 3) CLEC will provide Qwest with a legible copy of manhole 
- butterfly _- drawings that reflect necessary Make-Ready effort; and 4) Qwest 
will use the CLEC-provided butterfly drawings and documentation to 
check against existing jobs and provide a final field report of available 
- DuctAnnerduct. CLEC will be charged standard rates for Tactical Planner 
time. 

10.8.4.43 Order - Poles and DucU1nnerduct.- 2: the 

R e a ~ ~ ~ e s ~ q u e & s - s e M m u a ~ a s e r a t e s :  The 
review, signing and return of Attachment 2 of the General Information Document 
along with payment of the Make-Ready and prorated lease-recurring access 
charges for the current relevant period (annual or semi-annual) shall be accepted 
as an Order for the attachment or occupancy. Upon receipt of the accepted 
Order from CLEC and applicable payment for the Ma-fees identified, 
Qwest will assign GtEGs-t&requested space and sornplete-thecommence any 
Make-Ready work which may be required. Qwest will notify CLEC when 
Poles/Duct/lnnerduct are ready4x-aMskme&-&-%+l+ties. 

10.8.4.54 
cover actual Make-Ready costs. 

Make-Ready - Estimates of Make-Ready in the Order are used to 

10.8.4.4.1 ‘If Qwest requests, CLEC will be responsible for 
payment of t h e z k e - R e a d y  costs determined if such costs exceed 
the estimate. Such payment shall be made within thirty (30) days of 
receipt of aninvoice for the costs that exceed the estimate 

10.8.4.4.2 Within fifteen (15) business days of a request therefor, 
Qwest will provide CLEC copies of records reflecting actual cost of Make- 
Ready work; provided, however, that, if Qwest does not possess all such 
records at the time of the request, then Qwest will provide copies of such 
records within fifteen (15) business days of receipt of such records. 
CLEC must request such records, if at all, within fh-IFty-sixty (3060) 
calendar days after written notification of the completion_of_ the Make- 

R e a ~ s t s - a r s - l e s s - t h a r r - t k e - ~ s t + m a t ~ ~ a ~ p r o ~ r + a t e - ~ r e d ~ ~ - - f Q r ~ ~ e  
Ready w o r k . & - # w w m p i W  & a w F k - l f h e - a & t t a M k e ”  

raml\,rrr l \ .r l )krnclvt\ l-bAs CLECs r w  ‘ t - 4  . .  

copiesof-feawds-if-GL€EG-ha s-requesteckecurds-under- t ht s-parag r a p e r  
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10.8.4.4.3 If the actual Make-Ready costs are less than the estimate, 
an aIpropriate - credit for the difference will be issued uponrequest. Such 
request - must be received within sixty (60) cale~dar days following 
CLEC’s receipt of copies of records if CLEC has requested records under 
this paragraph, or within sixty (60) calendar days after written notification 

under this paraqraph. Such credit will issue within ten (IO) business days 
of Qwest’s receipt of either all records related to-such,-a-ctual costs or 
CLEC’s request for credit, whichever comes last, but in no event later 
than ninety (90) calendar days following the request for credit. 

o~he~-m~!_etionofMake-Readvwork-i~CLEChas not...re-~u.e-s~d.-~ecord s 

.... 

10.8.4.4.4 If CL_E_C~n~~-orif,d_u_elo_.circrmst~a.Cl_ce_s-.unf9reseen 

t h . e . a ~ ~ ~ . M d Y ~ ~ ~ t ~ n . c ~ ~ e d . - a n d - ~ h o s e  .P.Ceeaid-kY. c L.EC,-ifar?Y.. 

during inquiry/verification, Qwest denies the request for Poles, Ducts or 
ROW, upon CLEC request, Qwest will also refund the difference between 

Such request must be made within thirty (30) calendar days of CLECS 
receipt of written denial or notification of cancellation. Any such refund 
.̂ ..._-_____I___ shall be made __ within ..__ ten (1O)Ausiness .- ..-- .. d.ays of . ... . . . either .. receipt ... .- .... ...... .. of CLECIs __ 
request or Qwest’s receipt of all records relating to the actual costs, 
whichever comes last, but in no event later than ninety (90) calendar days 
following the denial. 

10.8.4.5 Reserved for future use. 

10.8.4.6 For the period beginning at the time of the making of a granted 
inquiry and ending ninety (90) days following the grant of an inquiry, Qwest shall 
reserve such available poles, ducts, conduit, and right of way for CLEC that 
CLEC may reasonably request. CLEC shall pay an appropriate reservation fee 
mutually agreed upon by the Parties for such reservation and shall elect whether 
to accept the poles, ducts, conduits, or right of way within the ninety (90) day 
period following the granting of the inquiry. CLEC may accept such facilities by 
sending written notice to Qwest. 

10.8.4.6.1 During the reservation period, if another party, including 
Qwest, makes a bona fide and good faith request for the use of any 
poles, ducts, conduits or right of way that CLEC has previously reserved, 
CLEC shall have a “right of first refusal” over these facilities. If CLEC 
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chooses to exercise its right of first refusal, it shall do so by providing 
Qwest written notice of same within twenty (20) business days following 
receipt of written notice from Qwest advising CLEC of the bona fide and 
good faith request. 

10.8.4.6.2 To ensure proper use of reserved facilities, after the 
expiration of the reservation period or upon exercise of its right of first 
refusal, whichever occurs earlier, CLEC must begin paying the rates for 
access (whether or not it has actually installed or attached facilities) and 
shall begin construction on the facility within six (6) months or release its 
reservation. 

10.8.4.6.3 After acceptance by CLEC, CLEC shall have six (6) 
months to begin attachment andlor installation of its facilities to the poles, 
ducts, conduit and right of way or request Qwest to begin Make Ready or 
other construction activities. Any such construction, installation or Make 
Ready by CLEC shall be completed by the end of one (1) year after 
written notice of acceptance. CLEC shall not be in default of the six 
month or one-year requirement above if such default is caused in any 
way by any action, inaction or delay on the part of Qwest or its affiliates or 
subsidiaries. 

10.8.5 B i I I i n g 

CLEC agrees to pay QweslP~lesllnnerduGtpreparation-chargesin-advaRGsand 
usagethe following fees (Fee+in advance as specified in t h - - - R e w * r  
(Attachment 1 .A, 1 .B, 1 and -2 of & Exhibit 
D: Inquiry Fee, Field Verification Fee, Make Ready Fee, Pole Attachment Fee, and 
Innerduci-Occup_ancy Fee and Access Agreement Consideration. Make rReady- Fees 
will be computed in compliance with applicable local, state and federal guidelines. St& 
Usage Feesfees for Poles/Duct/lnnerduct [Le., Pole Attachment Fee and Duct/lnnerduct 
Occupancy Feelwill be assessed on an annual basis (unless CLEC requests a semi- 
annual basis). Annual usage Enncfees for Poles/Duct/ lnnerduct will be assessed as of 
January 1 of each year. -Semi-annual usage-fees for Poles/DucAJjn~e~ducj will be 
assessed as of January 1 and July 1 of each year. Swb-fij -fees shall be paid 
within thirty (30) days following receipt of invoicesthemfor, ALkes-fees are not 
refundable except as expressly provided herein. 

10.8.6 Maintenance and Repair 

In the event of any service outage affecting both Qwest and CLEC, repairs shall be 
effectuated on a non-discriminatory basis as established by local, state or federal 
requirements. Where such requirements do not exist, repairs shall be made in the 
following order: electrical, telephone (EAS/local), telephone (long distance), and cable 
television, or as mutually agreed to by the users of the affected Poles/Duct/lnnerduct. 
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* AITACHMENT B . Six State Collaboratnre 271 Wonshop 
Exhbnt to Rebuttal Testimony of Thomas R. Freeberg 

Chacklist item 3 

Page 1 
Exhlbll QWE-TRF-5 

10.8 Access to Poles, Ducts, Conduits, and Rights of Way e 
10.8.1 Description 

10.8.1 . l  Pole Attachments - Where it has ownership or control to do so, 
€a&P&yQwest will provide CLEC with- ' access to available pole 
attachment space for the placing of facilities for the purpose of transmitting 
Telecommunications Services. 

10.8.1.1.1 
CLEC to a pole owned or controlled by Qwest. 

The term Pole Attachment means any attachment by a 

10.8.1.2 Ducts and Conduits - Where it has ownership or control to do so, 
Qwest will provide t4e-&brCLEC with access to available 
wxiem-duits for the purpose of placing facilities for transmitting 
Telecommunications Services. A spare W c o n d u i t  will be leased for copper 
facilities only, and an innerduct for the purpose of placing fiber. CLEC may place 
innerduct in an empty d-conduit. Control of CLEC-installed spare innerduct 
shall vest in Qwest immediately upon installation; ownership of such innerduct 
shall vest to Qwest if and when CLEC abandons such innerduct.- 
6 8 R C j M t w - w '  1-w- 

r* 

10.8.1.2.1 The terms Duct and Conduit mean a single enclosed 
-_-__ raceway for conductors,cable andlor wire. Du-ct.anc,co-ndult.-nay be in 
the ground, may follow streets, bridges, public or private ROW or may be 
within some portion of a multi-unit-build!ng~--Withln-a .multi+nB..b.au&g, 
duct and conduit may traverse building entrance facilities, building 

telephone closets or building riser. The terms Duct and Conduit include 
riser conduit. 

entrance- links I eq IJ ipme nt room3dcE o t c  .te!.F! n a!?,- -cab!e-.va_.u!!s I 

Q 1 3 3  T T -  
-. - - - .- . .-__ .". a .-.- 

w b i s k s a l 3 k s - m ~ ~  'RStalieB 

10.8.1.2.2 The term lnnerduct means a duct-like raceway smaller 
thjan a ducffconduitduct that is inserted into a ductlconduit sothat the duct 
may typically carry three cables. 

10.8.1.3 Rights of Way (ROW) - Where it has ownership or control to do 

Access Agreement in the form of Attachment 4 to Exhibit D,-tdke-o#er access 
to available ROW for the purpose of placing telecommunicatign-s facilities-fer 
tFaRsm#ifgJelecerwfx&x&ew6e6. ROW includes land or other property 

so, ea&Sa#yQwest will provide to CLEC-, via -an - - 
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10.8.2 

Qwest 

owned or controlled by Qwest and may run under, on, above, across, along or 
through public or private property or enter multi-unit buildings. 

10.8.1.3.1 ROW means a real property interest in privately-owned 
real property, but expressly excludinq any public, governmental, federal 
or Native American, or other quasi-public or non-private lands, sufficient 
to Dermit Qwest to place telecommunications facilities on such real 
property; such property owner may permit Qwest to install and maintain 
facilities under, on, above, across, along or through private property or 
enter multi-unit buildings. Within a multi-unit buildinn, a ROW includes a 
pathway that is actually used or has been specifically designated for use 
by Qwest as part of its transmission and distribution network where the 
boundaries of the pathway are clearly defined either by written 
specifications or unambiguous physical demarcation. 

10.8.1.5 The phrase "ownership or control to do so" means the legal right, 
as_a matter of state law, to (i) convey an interest in real or personal prppertv or (II> 
to provide access to a third party and receive compensation for doing so. 

Terms and Conditions 

shall provide CLEC nort-discriminatory access to poles, ducts, conduit and rights of 
way on terms and conditions found rn the Revised Qwest Risht of Way, Pole Attachment 
and/or Duct/lnnerducthw&& Occupancy General InformatiooDocume_n_t,_LESW€ST 
P--MGkF17eF-~*~Uem-&ow attached 
hereto as Exhibit D. Qwest will not favor itself overCLEC when provisioning access to 
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Exhtbit QWE-TRF-5 

poles, ducts, conduits and rights of way. Qwest shall not give itself preference when 
assigning space. 

10.8.2.1 Subject to the provisions of this Agreement, Qwest agrees to issue 
to CLEC authorization for CLEC to attach, operate, maintain, rearrange, transfer 
and remove at its sole expense its facilities on PoleslDuctllnnerducURReFsltrst or 
ROW owned or controlled in whole or in part by Qwest, subject to Orders placed 
by CLEC. Any and all rights granted to CLEC shall be subject to and subordinate 
to any future local, state and/or federal requirements. 

10.8.2.2 Qwest will rely on such codes as the National Electrical Safety 
Code (NESC) to prescribe standards with respect to capacity, safety, reliability, 
and general engineering principles. 

10.8.2.3 Federal requirements, such as those imposed by Federal Energy 
Regulatory Commission (FERC) and Occupational Safety and Health 
Administration (OSHA), will continue to apply to the extent such requirements 
affect requests for attachments or occupancy to Qwest facilities under Section 
224(f)(1) of the Act. 

10.8 2 4 CLEC shall provide access to a map of the requested 
PoleslDuctllnnerductCRRedWROW route, including estimated distances 
between major points, the identification and location of the 
Poles/DuctllnnerductInAer#& and ROW and a description of CLEC’s facilities. 
Qwest agrees to provide to CLEC access to relevant plats, maps, engineering 
records and other data within ten (10) business days of receiving a bona fide 
request for such information, except InJhL cascoj- wkeRextensive requests. 
Extensive requests involve the gathering of plats from more than one (1) location, 
-span 1- ____ m&@emore than five (5lWire ________I Centers, or consist of ten 
(1 0) or more intra-Wire Center requests submitted simultaneously Responses to 
extensive .-__ ___ requests ___ - will be __ provided __I--_- within-a-re_asonablejnterval, not to exceed 
sixty (60) calendar days 

10.8.2.5 Except as expressly provided herein, or in the Pole Attachment 
Act of 1834 as amended and its regulations and rules, or in any applicable state 
or municipal laws, nothing herein shall be construed to compel Qwest to 
construct, install, modify or place any Poles/DucUjgngrducthw&xt or other 
facility for use by CLEC. 

10.8.2.6 Qwest retains the right to determine the availability of space on 
Poles/Duct/lnnerducthw&st, duGJ-conduit and ROW consistent with 47 USC 8 
224 and FCC orders, rules and regulations pursuant to 47 USC 5 224. In the 
event Qwest determines that rearrangement of the existing facilities on Poles, 
/Innerduct, ducffconduIt~&& and ROW is required before CLEC’s facilities can 
be accommodated, the actual cost of such modification will be included in CLEC’s 
nonrecurring charges for the associated Order (“Make-Ready fee”). When 
modifications to a Qwest spare ductlconduitwwW include the placement of 
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Innerduct, Qwest or CLEC will install the number of Innerduct required to fill the 
ductlconduitskrst to its full capacity. 

10.8.2.7 Qwest shall make manhole ingress and egress for 
DuctlInnerductbvw-dwA access available to CLEC. Qwest will perform a 
feasibility study to determine whether to provide a stub out via the pre- 
constructed knock out within the manhole, or to perform a core drill of the 
manhole. 

10.8.2.8 Where such authority does not already exist, CLEC shall be 
responsible for obtaining the necessary legal authority to occupy ROW, and/or 
Poles/Duct/lnnerduCflRRBFGklGt on governmental, federal, Native American, and 
private rights of way. CLEC shall obtain any permits, licenses, bonds, or other 
necessary legal authority and permission, at CLEC's sole expense, in order to 
perform its obligations under this Agreement. CLEC shall contact all owners of 
public and private rights-of-way to obtain the permission required to perform the 
work prior to entering the property or starting any work thereon. See Section 
10.8.4. CLEC shall comply with all conditions of rights-of-way and permits. Once 
such permission is obtained, all such work may be performed by Qwest orCLEC 
at the option of CLEC. 

10.8.2.9 Access to a Qwest Central Office manhole will be permitted where 
technically feasible. If space is available, Qwest will allow access through the 
Central Office manhole to the POI (Point of Interconnection). There shall be a 
presumption that there shall be no fiber splices allowed in the Central Office 
manhole. However, where CLEC can establish the necessity and technical 
feasibility of splicing in the Central Office Manhole, such action shall be permitted. 

10.8.2.10 Replacement/Modlfica_tron/&tallatlo~~ If CLEC requests Qwest to 
replace or modify existing PoIeslDucUlnnerducUwerdud to increase its strength 
or capacity for the sole benefit of CLEC, CLEC shall pay Qwest the total actual 
replacement cost, Qwest's actual cost to transfer its attachments to new 
Poles/Duct/lnnerd~thwdt&, as necessary, and the actual cost for removal 
(including actual cost of destruction) of the replaced 
Poles/Duct/lnnerductWw&c$, if necessary. Ownership of new 
Poles/Duct/lnnerductl~~erdust shall vest to Qwest. 

10.8.2.10.1 Upon request, Qwest shall permit CLEC to install 
Poles/Duct/lnnerductkwdte. Qwest reserves the right to reject any non- 
conforming replacement Pole/duct/conduitGondutt installed by CLEC that 
do not conform to the NESC, OSHA or local ordinances. 

10.8.2.10.2 To the extent that a modification is incurred for the benefit 
of multiple parties, CLEC shall pay a proportionate share of the total actual 
cost based on the ratio of the amount of new space occupied by the 
facilities of CLEC to the total amount of space occupied by all parties 
including Qwest or its affiliates participating in the modification. Parties who 
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do not initiate, request or receive additional space from a modification, are 
not required to share in the cost of the modification. CLEC, Qwest or any 
other party that uses a modification as an opportunity to bring its facilities 
into compliance with applicable safety or other requirements will be deemed 
to be sharing in the modification and will be responsible for its share of the 
modification cost. Attaching entities will not be responsible for sharing in 
the cost of governmentally mandated pole or other facility modification. 
Q w e s t - d o e - W  ben 

10.8.2.10.3 The modifying party or parties may recover ag-ggortionate 
share of the modification costs from parties that later are able to obtain 
access as a result of the modification The proportionate share of the 
subsequent attacher will be reduced to take account of depreciation to the 
pole or other facility that has occurred since the modification The 
modifyinq party or parties seeking to recover modification costs from parties 
that later obtain attachments shall be responsible for maintaining all records 
reqardinq modification costs Qwest shall not be responsible for 
mzmtainrng records regarding modification costs on behalf of attaching 
entities 

10.8.2.11 Notification of modifications initiated by or on behalf of Qwest and 
at Qwest’s expense shall be provided to CLEC at least sixty (60) calendar days 
prior to beginning modifications. Such notification shall include a brief description 
of the nature and scope of the modification. If CLEC does not respond to a 
requested rearrangement of its facilities within sixty (60) days after receipt of 
written notice from Qwest requesting rearrangement, Qwest may perform or have 
performed such rearrangement and CLEC shall pay the actual cost thereof. No 
such notice shall be required in emergency situations or for routine maintenance 
of Poles/Duct/lnnerductWFEkrd completed at Qwest’s expense. 

10.8.2.12 Qwest reserves the right to make an on-sitelfinal construction 
inspection of CLEC’s facilities occupying the Poles/Duct/lnnerduct&wer&d 
system. CLEC shall reimburse Qwest for the actual cost of such inspections 
except where specified in this Section. 

10.8.2.1 3 When final construction inspection by Qwest has been completed, 
CLEC shall correct such non-complying conditions within the reasonable period 
of time specified by Qwest in its written notice. If corrections are not completed 
within the specified reasonable period, occupancy authorizations for the ROW, 
Poles/DuctllnnerductiRReFeltld system where non-complying conditions remain 
uncorrected shall suspend forthwith, regardless of whether CLEC has energized 
the facilities occupying said Poles/DuctAnnerduct-lwe&A or ROW system and 
CLEC shall remove its facilities from said Poles/DuctllnnerductlRRerdust or ROW 
in accordance with the provisions of this Section, provided, however, if the 
corrections physically cannot be made within such specified time, and CLEC has 
been diligently prosecuting such cure, CLEC shall be granted a reasonable 
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additional time to complete such cure. Qwest may deny further occupancy 
authorization to CLEC until such non-complying conditions are corrected or until 
CLEC’s facilities are removed from the P o l e s / D u c t / l n n e r d u c ~  system 
where such non-complying conditions exist. If agreed between both Parties, 
Qwest shall perform or have performed such corrections and CLEC shall pay 
Qwest the actual cost of performing such work. Subsequent inspections to 
determine if appropriate corrective actions have been taken may be made by 
Qwest. 

10.8.2.14 Once CLEC’s facilities begin occupying the 
Poles/Duct/lnnerduct4ww&& or ROW system, Qwest may perform a 
reasonable number of inspections. Qwest shall bear the cost of such inspections 
unless the results of the inspection reveal *a material violation or hazard, or 
that CLEC has in any other way failed to comply with the provisions of Section 
-10.8.2.20; in which case CLEC shall reimburse Qwest the costs of 
inspections and re-inspections, as required. CLEC’s representative may 
accompany Qwest on such field inspections. The cost of periodic inspection or 
any special inspections found necessary due to the existence of sub-standard or 
unauthorized occupancies shall be billed separately. 

10.8.2.15 The costs of inspections made during construction and/or the final 
construction survey and subsequent inspection shall be billed to CLEC upon 
completion of the inspections. 

10.8.2.16 Final construction, subsequent, and periodic inspections or the 
failure to make such inspections, shall not impese-a~iabili!+-d++k+wj-upcm 
-relieve CLEC of any responsibilities, obligations, or liability 
assigned under this Agreement. 

10.8.2.17 CLEC may use individual workers of its choice to perform any 
work necessary for the attaching of its facilities so long as such workers have the 
same qualifications and training as Qwest’s workers. CLEC may use any 
contractor approved by Qwest to perform Make-Ready Work. 

10.8.2.18 I f  Qwest terminates aneOrder for cause, or if CLEC terminates an 
oQrder without cause, subject to 10.8.4.5, CLEC shall pay termination charges 
equal to the amount of fees and charges remaining on the terminatedeOrder(s) 
and shall remove its facilities from the Poles/Duct/lnnerductime&+&within sixty 
(60) calendar days, or cause Qwest to remove its facilities from the Poles/ 
DuctllnnerductInnerdtA at CLEC’s expense; provided, however, that CLEC shall 
be liable for and pay all fees and charges provided for in this Agreement to Qwest 
until CLEC’s facilities are physically removed. “Cause” as used herein shall 
include CLEC’s use of its facilities in matefia.violation of any 
applicable law or in aid of any unlawful act or making an unauthorized 
modification to Qwest’s Poles/D~c~lnnerducURReFskrst, o~in-the_case-~f_..R~W, 
any act or omission that violates the terms and conditions of either (a) the 

* ?! Access Agreement -’! by which Qwest 

. .  
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Q&&+mconveys a right of access to the ROW to CLEC, or (b) the instrument 
granting the oriainal ROW to Qwest or its predecessor. 

10.8.2.19 Qwest may abandon or sell any Poles/fnnerduct, 
ductkonduit6txxM or ROW at any time by giving written notice to CLEC. Any 
Poles, Innerduct, duct/conduitseREk;Ht or ROW that is sold, will be sold subject to 
all existing legal rights of CLEC. Upon abandonment of Poles/lnnerduct, 
ductlconduitwduii or ROW, and with the concurrence of the other joint user(s), 
if necessary, CLEC shall, within sixty (60) calendar days of such notice, either: 1) 
continue to occupy the Poles/lnnerduct, d u c t / c o n d u i t W i  or ROW pursuant to 
its existing rights under this Agreement if the Poles/lnnerduct, 
ductlconduitmduit, or ROW is purchased by another party; 2) purchase the 
Poles/lnnerduct, chuctlconduitaxduit or ROW from Qwest at the current market 
value; or 3) remove its facilities therefrom. Failure to explicitly elect one of the 
foregoing options within sixty (60) calendar days shall be deemed an election to 
purchase the Poles/lnnerduct, ductlconduitcendtrit or ROW at the current market 
value if no other party purchased the Poles/lnnerduct, ductkonduitamcbit or 
ROW within this sixty (60) day period. 

10 8.2.20 CLEC's facilities shall be placed and maintained in accordance 
with the requirements and specifications of the current applicable standards of 
Bellcore Manual of Construction Standards, the National Electrical Code, the 
National Electrical Safety Code, and the rules and regulations of the 
Occupational Safety and Health Act, all of which are incorporated by reference, 
and any governing authority having jurisdiction Where a difference in 
specifications exists, the more stringent shall apply NoWghstaEdinq the 
foregoing- CLEC shall only be held to such standard as Qwest, its Affiliates or 
any other Telecco-mmunications Carrier IS held Failure to maintain facilities in 
accordance with the above requirements or failure to correct as provided in 
Section 10.8.2.13 shall be cause for termination of the Order -LS&ESk  
FroGedufe~veHt iRg- r ts -s taRda~a  ,nteRance-practlces-skall-be-fnade 

p f e m c s e ~ c :  'E S ~ ~ H k r t a l F t t e R a R ~ a ~ ~ ~ ~ e F f a c l l i t I e s - s k a l C d e  
CLEC shall in a timely manner comply with 

all requests from Qwest to bring its facilities into compliance with these terms and 
conditions 

s w -  

10.8.2.21 Should Qwest under the provisions of this Agreement remove 
CLEC's facilities from the Poles/Duct/lnnerductherduct covered by any Order, 
Qwest will deliver the facilities removed upon payment by CLEC of the cost of 
removal, storage and delivery, and all other amounts due Qwest. If CLEC 
removes facilities from PoleslDuctllnnerducUwwxkt for other than repair or 
maintenance purposes, no replacement on the Poles/ Duct/lnnerductherdduct 
shall be made until all outstanding charges due Qwest for previous occupancy 
have been paid in full. CLEC shall advise Qwest in writing as to the date on 
which the removal of facilities from the Poles/Duct/lnnerduct has been completed. 



ATTACHMENT B SIX State Collabontwe 271 Workshop 
Exhbrts to Rebuttal Testimony of Thomas R. Freeberg 

Checklist item 3 

Paw 8 
EXhIbR QWE-TRF-5 

10.8.2.22 If any facilities are found attached to 
Poles/Duct/innerduct- for which no order is in effect, Qwest, without 
prejudice to its other rights or remedies under this Agreement, may assess a 
charge and CLEC agrees to pay a charge of $200.00 per Pole or $200 per 
innerduct run between two manholes, plus payment as specified in this Section. 
Qwest shall waive half the unauthorized attachment fee if the following conditions 
are both met: (1) CLEC cures such Unauthorized attachment (by removing it or 
submitting a valid Order for the attachment in the form of Attachment 2 of Exhibit 
D, within thirty (30) days of written notification from Qwest of the unauthorizxd 
attachment: and (2) the unauthorized attachment did not require Qwest to take 
curative measures itself (e.a., pulling additional innerduct) prior to cure by C L K .  
Qwest shall also waive the unauthorized attachment fee if the unauthorized 
attachment arose due to error by Qwest rather than CLEC. V . .  

. .  . .  
L t F w t h W W W ! :  (?! 

_____ * 'bit-D-withtRtki 6 

. .  E r  e- * wtked-ent-am4-y 
-EC. CLEC is required to submit in writing, within ten (10) business 
days after receipt of written notification from Qwest of the unauthorized 
occupancy, a Poles/Du_ct/lnnerduct4wwdu& application. If such application is 
not received by Qwest within the specified time period, CLEC will be required to 
remove its unauthorized facility within thirty (30) calendar days of the final date 
for submitting the required application, or Qwest may remove CLEC's facilities 
without liability, and the cost of such removal shall be borne by CLEC. 

10 8 2.23 No act or failure to act by Qwest with regard to an unauthorized 
occupancy shall be deemed as the authorization of the occupancy. Any 
subsequently issued authorization shall not operate retroactively or constitute a 
waiver by Qwest of any of its rights or privileges under this Agreement or 
otherwise. CLEC shall be subject to all liabilities of the Agreement in regard to 
sard unauthorized occupancy from its inception 

10.8.2.24 Qwest will provide CLEC non-discriminatory access to poles, 
--- innerducts, seRElwtducts/condujs and ROW pursuant to 47 USC § 224 and FCC 
orders, rules and regulations pursuant to 47 USC 3 224 In the event of a conflict 
between this SGAT, on one hand, and 47 USC § 224 and FCC orders, rules and 
regulations pursuant to 47 USC 5224, on the other, 47 USC § 224 and FCC 
orders, rules and regulations pursuant to 47 USC 5 224 shall govern. Further, in 
the event of a conflict between Exhibit DAt taWeRtB,  on one hand, and this 
SGAT or 47 USC 5 224 and FCC orders, rules and regulations pursuant to 47 
USC Q 224, on the other, this SGAT or 47 USC 9 224 and FCC orders, rules and 
regulations pursuant to 47 USC 5 224 shall govern,_p[o-vided however, that any 
QutWmAccess Agreement that has been duly executed, acknowledged and 
recorded in the real property records for the county in whichthe ROW is l oc ied  
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shall qovem in any event pursuant to its terms. 

10.8.2.25 
domain on behalf of CLEC. 

Nothing in this SGAT shall require Qwest to exercise eminent 

10.8.2.26 
Qwest has an ROW agreement, the following: 

Upon CLEC request, Qwest will certify to a landowner with whom 

10.8.2.26.1 that the ROW agreement with Qwest does not preclude the 
landowner from enterinq into an separate ROW agreement with CLEC; 
a d  

10.8.2.26.2 that there will be no penalty under the agreement between 
the landowner and Qwest if the landowner enters into an ROW 
agreement with CLEC. 

10.8.3 Rate Elements 

Qwest fees for attachments are in accordance with Section 224 of the Act and FCC 
orders, rules and regulations promulgated thereunder, as well as the rates established 
by the Commission including the following rates, are reflected in Exhibit A. 

10.8.3.1 Inquiry Fee. A non-refundable pre-paid charge used to recover 
the costs associated with performing an internal record review to determine if a 
requested route andlor facility is available-h-kase, or with respect to ROW, to 
determine the information necessary to create the ROW Matrix, which identifies, 
for each ROW, the name of the originat qrantor and the nature of the ROW(i.e., 
pub~cly recordegand non-recorded)@g--easemw+kxw.  and the MLU 
Matrix, which identifies each requested legal agreement between Qwest and a 
third party who has a multi-unit building in Qwest's posses-sion that relates to 
Telewwwm&ionsTelecommunications Services provided to or through real 
prop.erty owned by the third party (MDU Aqreement) and, for each s-uch MDU 
Agreement, the name of the third party.-Separate Inquiry Fees apply for ROW, 
Poles and feF ductkonduit &m$&lnnerduct. 

10.8.3.2 Field Verification Fee@t&@mAccess Agree-ment Preparation 
Fee. In the case of Poles and D u c t l l n n e r d u c t l n R ,  the Field Verification Fee 
_- is a A-non-refundable pre-paid charge which recovers the estimated actual costs 
for a field survey verification required for a route and to determine scope of any 
required Make- Re ad y work. Sepastgraeld -~erifrcati.on_Fees ap~ly~_fo~-foies and 
Manholes. In the case of ROW, the QwtdaimAccess Agreement Preparation 
Fee is a non-refundable, pre-paid charge which reco-vecs the estimated actual 
costs for preparation of the QuiWamAccess Agreement for each ROW requested 
bythe CLEC. ' Field Verification and Qgt@atm Access 
Agreement Preparation Fees shall be billed in advance.--Sepafate-Reld 

. .  
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10.8.3.3 Make-Ready W k e .  A pre-paid non-refundable (other than 
true-up) charge which recovers the cost of necessary work required to make the 
requested facility/ROW available for baseaccess. For innerduct leases, this 
could include, but is not limited to, the placing of innerduct in conduit/duct 
systems or core drilling of manholes. For pole attachment requests, this could 
include, but is not limited to, the replacement of poles to meet required 
clearances over roads or land. e 
ad- .For ROW, this Make-Ready could include, but is not limited to, 
p e n n e l  time, including attorney time. With respect to ROW, Make-Ready work 
refers to leqal or other investigation or analysis arisinq out of CLEC's failure to 
comply with the process described in Exhibit D for ROW, or otheLcjrcumstances 
giving rise to such work beyond the simple preparation of one or more 
n l A c c e s s  Agreements. The estimated pre-paid fee shall be billed in 
aGa n ce. 

10.8.3.4 Pole Attachment Fee. A pre-paid fee which is charged for the 
occupancy, including during any Make-Ready period, of one foot of pole space 
(except for antenna attachment which requires two feet). This fee shall be annual 
unless CLEC requests that it be semi-annual. 

10.8.3.5 lnnerduct Occupancy Fee. A PCeg-aLdfee which is charged for the 
occupancy, including durinq any Make-Ready period, of an innerduct on a per 
foot basis. This fee shall be annual unless CLEC requests that it be semi-annual. 

10-8.3.6 a n \ h l A c c e s  s As ree m e n!_Cons id-e rat i o n . A 
pre-paid fee which constitutes consideration for Quklatmmqconveyinq access to 

per+odAo-RQW This fee shall be a one-time (I e non-recurrinq) fee.annual 
w w  -- tlal . 
the. Ro-w-tc-c-L-EL- - - - = e w E k p n r c l l r l n n * ? W  

10.8.4 Ordering 

TRe-BfdefiRg-RecesskasThere are two (2) disk&- steps required before placing an 
Order for access to ROW, D u c t A n n e r d u c t M - a g d  -Pole Attachment- skps-fw 
RQW&mefd~FKCP-de-AtfaGkR7eRf: I n q u i ry Review and F ie I d Ve rifi cat i on. 

10.8 4.1 Inquiry Reviews Upon receipt of an inquiry regardingrequest-#& 
ROW access, Pole Attachment or Duct/Jnnerductkme&& Occupancy, Qwest 
will provtde CLEC with ~cument-ofGenefaCInformationfor-P-ele-Attacbment 

prcses& TRe-CLEC will review the documents and provide Qwest with maps of 
the desired area indicating the routes and entrance points for proposed 
attachment, ofproposed occupancy or proposed CLEC construction on Qwest 
owned or controlled Poles, DuctAnnewct--sgd R-OW-aswell as the 
street addresses of any multi-unit buildings upon or through which CLEC 
prgoses construction on ROW owned or controlled-by--Qwest. TheCLEC will 

-Enrrlln?nf\,h!b!L P _ a l w P -  
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include the appropriate Inquiry Fee with a completed Attachment 1 .A from Exhibit 
- D.&WfV+M+ 

I 

L 10.8.4.1.1*-- Inquiry Review 
kme&ADuCtlConduitllnnerduct. Qwest will complete the 
database inquiry and prepare a ductkonduitdust structure diagram 
(referred to as a "Flatline") which shows distances and access 
points (such as manholes). Along with the Flatline will be 
estimated costs for field verification of available facilities. These 
materials will be provided to the CLEC within ten (10) calendar 
days or within the time frames of the applicable federal or state 
law, rule or regulation. This time frame is applicable to the 
standard inquiry of thirty (30) Utility Holes or fewer. An inquiry 
which exceeds the standard will have negotiated completion 
dates. 

10.8 4 1.2 k+--lnquiry Review - Poles Qwest will provide 
the name and contact number for the appropriate local field 
engineer for joint validation of the poles and route and estimated 
costs for field verification on Attachment 1 B of Exhibit Dwithin ten 
(10) calendar days of the request -h>-time frame 
is applicable to the standard inquiry of one hundred (100) poles or 
fewer An inquiry which exceeds the standard will have negotiated 
completion dates f t d d - e t x p e e f - w t & - b w h e b ~ ~ d s  

M a k e - B e a ~ Q F k ; - l t d e s i ~ d ~ t a t e m e n t o t t  

k t  A T  

s h a u - 8 ~ l ~ ~ ~ ~ ~ ~ a ~ e ~ a ~ a ~ ~ ~ - W € ~ ~ ~ ~ a f ~  - 
10 8 4.1.3 Inquiry Review - ROW. Qwest shall, upon 
request of CLEC, provide a-capy-otR014Cagreementsfq. 
-the ROW Matrix, the MDU-Matrix and a 
COPY of all publicly recorded agreements listed in those Matricesto 
the CLEC within -ten_(10) days of the 
request. Qwest will provide to CLEC a copy of agreements listed 
in the Matrices that have not been pub&&vecorded if and only if 
CLEC obtains authorization for such disclosure from the third party 
owner(s) of the real property at issue by-az- executed-version of 
either the Consent to Disclosure form or the Consent t@wiWaim 
W R e g a r d i n q  Access Agreement f_o[m,--both of which are 
included in Exhibit D, Attachment 4 Qwest may redact all dollar 
Qgures from copies of aqreements listed in the-Matyes that haKe 
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not been publicly recorded that Qwest provides to CLEC. Any 
dispute over whether terns have been redacted appropriately 
shall be resolved pursuant to the dispute resolution procedures set 
forth in this Agreement. Qwest makes no warranties concerning 
the accuracy of the information provided to CLEC, CLEC 
expresslv acknowledges that Qwest's files contain only the original 
ROW instruments, and that the current owner(s) of the fee estate 
may not be the Party identified in the document provided by 
Qwest. 

10.8.4.32 Re+m&------InnnrdllrtField Verificgion - Poles 
Duct/lnnerducthcts and QwkiamAccess Agreement Preparation (ROVV)-a d 
aeW. CLEC will review the Inquiry results and determine whether to proceed 
with f,eldverification for Poles/Ducts or C&A&+m Access Aqreement Preparation 
for ROW.- If fi_eld verification or QwMamAccess Agreement preparation is 
desired, CLEC will sign and return Attachment 1& of Exhibit D the--GmsaI 
-along with a check for the relevant e&m&&-verification 
68a6 fee (Field Verification Fee or Qu+Wa+mAccess Agreement Preparation Fee) 
plus $10 00 per n l A c c e s s  Agreement as consideration for the 
QuitclatmAccess Agreement Upon payment of the relevant eskmated 
-fe-e and QuWamAccess Agreement consideration, if 
applicable,%west will provide, as applicable depending on whether the request 
is for Poles, D u c t / l n n e r d u c t U  _____I or ROW -L tkn 
r e q u e s t e ~ f ~ ~ a t i o ~ ~ ~ ~ ~ u d ~ ~ ~ ~ l ~ w ~ ~ ~ s a p ~ g ~ a t e .  

~ ~ ~ ~ t a s k f d i e u ~ ~ + s s ~ ~ ~ ~ ~ + r ~ d ~ ~ ~ b e ~ (  a) 
inthe-case of Poles or innerduct /duc t /condu~t~~, -  a field survey and site 
investigation of the Poles /4RReFdUGtOr innerduct/duct/conduit~uct, including the 
preparation of distances and drawings, to determine availability of existing 
Poles/innerducVduct/conduit4nfle&u6t, identification of MakeReady costs 
required to provide ltweduespace, the schedule in which the Make-Ready work 
will be completed, and, the annual recurring prices associated with the 
attachment of facilities; (b) in the case of ROW, the_completed-Q&a+mAccess 
Agreement(s). executed and acknowledged by Qwest Upon completion of the 
n l A c c e s s  Agreement(s) bv CLEC, in accordance with the_iEtructions, 
terms and conditions set forth in Exhibit D, the QuftGkimAccess Agreement 
becomes effective to Q&da+mconvey the interest identified in the 
QuttslawAccess Agreement (if any) Any dispute regarding whether a legal 
agie-gment conveys a ROW shall be resolxed between- CLEC-and-the-Lelevant 
third party or parties, and such disputes shall not involve Qwest, and/or(c) In the 
case of Poles or Ducthnerduct, estimates of Make-Readycosts-andthe annual 
recurring prices associated with the attachment of facilities-StlsReskR7ates shall 
be provided on Attachment 2 of Exhibit D and shall be completed according to 
the schedule in Exhibit D at paragraph 2.2 ~~ReraURioHnatlon-docufftent 

& - W + ~ Q t W t i ~ ~ w W s ~ &  negot+ated-betweefA&-&E!ST' 
3 __-_ The Attachment 2 quotation shall be 

W - H -  
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ExhIbR QWE-TRF-5 

valid for ninety (90) calendar days.-LEC 

10.8.4.2.1 CLEC-Performed Field Verification. At the option of 
CLEC. it may perform its own field verification (in lieu ofQwest 
performing same) with the followinq stipulations: 1 ) Verifications 
will be conducted by a Qwest approved contractor; 2) AQwest 
contractor will monitor the activity of CLEC contractor and a 
current labor rate will be charqed to CLEC; 3) CLEC will provide 
Qwest with a legible COPY of manhole butterfly drawings that 
rfiect necessary Make-Readv effort; and 4) Qwest will use the 
CLEC-provided butteflv drawinqs and documentation to check 
aainst  existing jobs and provide a final field report of available 
DucMnnerduct. CLEC will be charged standard rates for Tactical 
Planner time. 

10.8 4 43 QfdeFOrder - Poles and ;aR-Duct/tnnerductDblas.d 
e@!?k p K l V , d M & T s  I I  CT 

r T h e  review, signing and return of Attachment 
2 of the General Information Document along with payment of the Make-Ready 
and prorated resurfing access- charges for the current relevant period 
(annual or semi-annual) shall be accepted as an Order for the attachment or 
occupancy Upon receipt of the accepted Order from CLEC and applicable 
payment for the Wlake-Beady-fees identified, Qwest will assign the€%&Z 
requested space and commence a g v  Make-Ready work which may 
be required -Qwest will notify CLEC when Poles/Duct/lnnerductlnne~duct are 
ready 

10.8.4.q 
cover actual Make-Ready costs. 

Make-Ready - Estimates of Make-Ready +w#eQxW are used to 

10.8.4.4.1 -Howeve+-ifp Qwest requests, CLEC will be 
responsible for payment of the actual Make-Ready costs 
determined if such costs exceed the estimate. Such payment 
shall be made within thirty (30) days of receiptefof an invoice_f_o_r 
the costs that exceed the estimate. 

10.8 4 4.2 Within fifteen (15) business days of a request 
tbedw, Qwest will provide CLEC copies of records reflecting 
actual cost of Make-Ready work; provided, however, that, if 
Qwest does not possess all such records at the time of the 
request, then Qwest will provide copies of such records within 
fifteen (1 5) business days of receipt of such records CLEC must 
request such records, if at all, within gx&th+rty (3060) calendar 
days after written notification of the-completion of the Make- 
Re ad y work . -4-the-Cemplet i ewd-Make-Ready- -wM he 
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10.8.4.4.3 If the actual Make-Ready costs are less than the 
estimate, an appropriate credit for the difference will be issued 
._ upon request. Such request must be received-within sixty (60) 
calendar days following CLEC's receipt of copies of records if 
CLEC has requested records undecthsp-aragraph, or within sixty 
(60) calendar days after written notification of the completion of 

requested records under this paragraph. Such credit will issue 
within ten (1 0) business days of_Qwest.:s- r_eccpt of either all 
records related to such actual costs or CLEC's request for credit, 
whichever comes last, but in no eventater than ninety (90) 
calendar days following the request for credit. 

- 

Make-Ready work -w ir _CLE_C_hasnot 

10 8 4 4 4 If CLEC cancels or if, due to circumstances 
unforeseen during jn-quiry/vel!fi_c_ation, Qwest denies _the__requ_est 
for Poles, Ducts or ROW, upon CLEC request, Qwest will also 
refund the difference between the actuaj-Make-Ready costs 
incurred and those prepaid by CLEC, if any Such request must 
be made within thirtyJ30) calendar days of CLEC's receipt of 
written denial or notification of cancellation Any such refund 
shall be made within ten (10) business days of either receipt of 
CLEC's request or Qwest's receipt of all records relating to the 
Cctual costs, whichever comes last, but in no event later than 
ninety (90) calendar days followinn the denial 
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ExhlbR OM-TRF-5 

CLEC agrees to pay a the following fees 
n .  as specified in 

t 
in advance mcbsag- 
Attachments 1A-4 l.B, an- 2 04 
Exhibit D: lncluiw Fee, Field Verification Fee. @&dam Access Agreement Preparation 
Fee, Make-Readv -Fee, Pole Attachment Fee, DucUlnnerduct Occupancy Fee and 
h m A c c e s s  Agreement Consideration. Make-Ready Fees will be computed in 
compliance with applicable local, state and federal guidelines. Su&-Usage Ffees for 
Poles/Duct/lnnerductkwdu& (Le.* Pole Attachment Fee and Ductllnnerductb~~e~oiust 
GkwaawOccupancv Fee) will be assessed on an annual basis (unless CLEC requests 
a-semi-annual basis). Annual Uusage Ffees for Poles/Duct/lnnerductlnneFEk,l& will be 
assessed as of January 1 of each year. Semi-annual Vusaqe Efees for 
PoleslDuct/lnnerductkwxkt will be assessed as of January 1 and July 1 of each year. 
S l t r k A I I  fees shall be paid within thirty (30) days following receipt of invoices 
tbefefw. AlJFfees are not refundable except as expressly provided herein. 

10.8.6 Maintenance and Repair 

In the event of any service outage affecting both Qwest and CLEC, repairs shall be 
effectuated on a non-discriminatory basis as established by local, state or federal 
requirements. Where such requirements do not exist, repairs shall be made in the 
following order: electrical, telephone (EASllocal), telephone (long distance), and cable 
television, or as mutually agreed to by the users of the affected 
Poles/Duct/l nnerdxcthefckt .  
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BEFORE THE WASHINGTON UTILITIES AND 
TRANSPORTATION COMMISSION 

In the Matter of the Investigation into 1 
1 DOCKET NO. UT-003023 
) 
1 

Compliance with Section 271 of the 1 
Telecommunications Act of 1996 ) 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ) 

In the Matter of 1 

U S WEST COMMUNICATIONS, INC.'s ) 
) DRAFT INITIAL ORDER 

Statement of Generally Available Terms ) 
Pursuant to Section 252(f) of the ) 

Telecommunications Act of 1996 ) 

U S WEST COMMUNICATIONS, INC.'s 

) DOCKET NO. UT-003040 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ) 

I. INTRODUCTION 

I This draft initial order serves as the report of the Staff of the Washington Utilities 
and Transportation Commission (Commission) addressing the results of the first 
workshop, as well as the draft recommendations to the Federal Communications 
Commission (FCC) concerning the compliance of Qwest Corporation (Qwest), 
formerly known as U S WEST Communications, Inc., ("U S WEST")' with certain 
requirements under Section 271 of the Telecommunications Act of 1996 (the Act). 

Under Section 27 1, Regional Bell Operating Companies, or RBOCs, may only 
provide toll service between local area transport areas (LATAs) if the RBOCs can 
demonstrate that certain competitive conditions exist in their local markets. The 
FCC, after consultation with the Department of Justice (DOJ) and state commissions, 
may authorize an RBOC to provide interLATA service in a particular state if the 
RBOC meets the conditions, including competitive checklist items, set forth in 
subsection 27 1 (c) of the Act. In particular, the FCC must consult with state 
commissions "in order to verify the compliance of the [RBOC] with" the 
requirements of subsection 27 1 (c). 

3 Qwest is the RBOC that provides local exchange intraLATA toll service to much of 
Washington state. In advance of Qwest filing an application with the FCC to enter 
the interLATA market, the Commission in October 1997 issued an Interpretive and 

During this proceeding U S WEST completed its merger with Qwest. The names U S 1 

WEST and Qwest are used interchangeably in this document. 
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111. CHECKLIST ITEM NO. 3 - POLES, DUCTS, CONDUITS, AND 
RIGHTS-OF-WAY 

A. FCC Requirements and Jurisdiction 

I 1  Section 27 1 (c)(2)(B)(iii) requires RBOCs to provide "nondiscriminatory access to the 
poles, ducts, conduits, and rights-of-way owned or controlled by the [RBOC] at just 
and reasonable rates in accordance with the requirements of section 224." The FCC's 
orders approving requests by SBC Communications in Texas and Bell Atlantic in 
New York to provide interLATA service provide that the FCC interprets Section 
25 1 (b)(4) of the Act to require "nondiscriminatory access to LEC poles, ducts, 
conduits, and rights-of-way for competing providers of telecommunications services 
in accordance with the requirements of Section 224."' 

I 2  Section 224, which governs the regulation of pole attachments, provides that the FCC 
has jurisdiction over the rates, terms, and conditions for pole attachments, unless such 
matters are regulated by a state. While some portions of the FCC's rules governing 
pole attachments have been invalidated, the provisions relating to rates and most 
provisions relating to terms and conditions remain valid.' Subsection 224(c)(3) 
provides that: 

For purposes of this subsection, a State shall not be considered to 
regulate the rates, terms, and conditions for pole attachments- 

(A) unless the State has issued and made effective rules and 
regulations implementing the State's regulatory authority over pole 
attachments; and 
(B) with respect to any individual matter. unless the State takes 
final action on a complaint regarding such matter 

( i )  within 180 days after the complaint is filed with the state, or 
(ii) within the applicable period prescribed for such final action in 
such rules and regulations of the State if the prescribed period does not 

In  the Matter of SBC Coinniuiiications hie., Soutliwesteni Bell Telephone Company and 
Southivesteni Bell Communicatioris Services. Znc., d/b/a Soutlirvestern Bell Long Distance 
Pursuant to Sectioii 2 71 of the Teleconzi?tLIriications Act of 1996 to Provide In-Region, 
IiiterLATA Services in Texas, Memorandum Opinion and Order, CC Docket No. 00-65, FCC 
00-238, y243 (rel. June 30, 2000) (SBC Texas Order); I n  the Matter of Application of Bell 
Atlantic New York for Authorization Under Section 271 of the Coininunicatioiis Act to 
Provide In-Region, IiiterLATA Service in the State of New York, Memorandum Opinion and 
Order, CC Docket No. 99-295, FCC 99-404 ¶263 (rel. Dee. 22, 1999) (Bell Atlantic New 
York Order). 

' GulfPoiver Co. 1'. FCC, 208 F.3d 1263 ( 1 1 th Cir. 2000). 
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13 The Commission has statutory authority to regulate in the public interest the rates, 
terms, and conditions of attachments to the poles, ducts, conduits, or rights-of-way of 
electric or telecommunications companies in the state of Washington. See clinptel- 
80.54 RCW. Washington is one of the states that certified to the FCC that it regulates 
rates, terms, and conditions for pole attachments.' Washington filed its certification 
on the basis that i t  regulates the rates, terms, and conditions of pole attachments 
under chapter RCW 80.54. While the Commission has not adopted rules 
implementing its authority under chapter 80.54 RCW to regulate the rates, terms, and 
conditions of pole attachments, given the statutory scheme in Washington state, it is 
clear under Subsection 224(c)(3) that Washington state's regulations governing the 
rates, terms, and conditions of pole attachments apply in this matter. Thus, Qwest 
must comply with Washington statutes on pole attachments, or the rates negotiated in 
interconnection agreements, in order to meet its burden under Section 
27 l(c)(2)(B)(iii). 

B. Evidentiary Requirements 

14 Appendix A to the Supplemental Interpretive and Policy Statement identifies several 
general requirements and several specific evidentiary requirements Qwest must meet 
to demonstrate its compliance with Checklist Item No. 3. The general requirements 
are set forth in Appendix A to this Order. The evidentiary requirements that Qwest 
must meet to establish compliance with Checklist Item No. 3 are: 

1. How is U S WEST providing nondiscriminatory access to poles, 
ducts, conduits, and rights-of-way at just and reasonable rates? 

2. Does U S WEST provide the same access to these facilities to 
[competitive local exchange carrier] CLECs as it provides itself? 
Describe how it does so. 

3. Does U S WEST make available to CLECs its maps, plats, and 
other relevant data, and what are the terms and conditions of such 
availability? Describe how it does so. 

4. Describe any municipal (or other type of government) franchise, 
grant, or additional requirement that affects U S WEST'S access to 
pathways, poles, conduits, and rights-of-way differently from that 
of unaffiliated carriers. 

' S e e  States That Have Certijied That They Regulate Pole Attachnzerzts, Public Notice, 
7 FCC Rcd No. 4 1498 (1992). 
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5. What is U S WEST'S policy for reservation of space for its own 
use? How does this affect access to rights-of-way of competitors? 

6. How many competitors gain access to customer dwellings in 
multidwelling units, including access to interbuilding cabling? 

15 In its testimony, Qwest did not identify the evidentiary requirement that a statement 
or exhibit referred to or satisfied, as required in the Supplemental Interpretive and 
Policy Statement. However, Qwest did provide statements in prefiled testimony or 
facts in its prefiled exhibits that satisfy the evidentiary requirements listed above, 
with the exception of the requirement to make available to CLECs its maps, plats and 
other relevant data. A tabular presentation of the requirements, cross-referenced to 
Qwest's exhibits and testimony, is included in Appendix A to this Draft Initial Order. 
A dispute between AT&T, WorldCom and Qwest concerning access to private right- 
of-way agreements is discussed further below. 

C. Parties' Positions 

I .  Qwest 

16 Through the Direct Testimony of Thomas R. Freeberg, Qwest states that it satisfies 
the requirements of Checklist Item No. 3 through the provisions in its interconnection 
agreements and its SGAT. €x. 151-T, at 11. Qwest describes the processes it uses to 
provide CLECs access to poles, ducts, conduits and rights-of-way and states that its 
processes result in nondiscriminatory access, and that its procedures for reserving 
space on its facilities are processed the same for Qwest retail orders as for wholesale 
orders. Id. at I S - I  7. Qwest testifies that since 1998, 19 CLECs have requested 
access to Qwest facilities; that Qwest can provide access in all parts of its Washington 
service territory; and that it has provisioned access to facilities in a timely manner. Id. 
at 18. Qwest states there has been one written complaint, which it says is not germane 
to checklist compliance as it involves a request for terms that are more favorable to the 
CLEC than those required by the FCC or those contained in the CLEC's 
interconnection agreement. Id. at 19. Qwest also testifies that it has provided access 
to seven CLECs for over 3,300 multiple dwelling units in Washington state. Id. at 20. 

2. AT&T 

17 AT&T, through its witness Kenneth Wilson, discussed several issues that had been 
raised and resolved in the Arizona 27 1 workshops. Ex. 201 -T, at 13- 16. Mr. Wilson 
stated that Qwest had modified its SGAT to address the concerns, or had stated under 
oath that the concerns were addressed through other sections of the SGAT. 
Therefore, AT&T concluded that if the same amendments and affirmations were made 
in Washington, AT&T's issues regarding these items would be resolved in 
Washington. 
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IS AT&T also raised issues with respect to CLEC access to relevant plats, maps, 
engineering reports, and other data, and stated that Qwest should be obligated to 
provide such information within a period not to exceed 60 days. Id. at 16. It objected 
that the SGAT did not obligate Qwest to comply with all laws regarding construction, 
installation, modification or placement of poles, ducts, conduits and rights-of-way; that 
the SGAT required CLECs to obtain authority to occupy rights-of-way without being 
granted access to Qwest’s agreements pertaining to those facilities. 

19 AT&T objected to the SGAT section on recovering costs for inspections; on 
terminating an order “for cause;” and the section setting forth the standards CLECs 
must meet for access to facilities. Id. at 18. AT&T concluded that the SGAT sections 
noted in Mr. Wilson’s testimony must be deleted before Qwest cannot be found in 
compliance with Checklist Item No. 3. 

3. NEXTLINK 

20 NEXTLINK submitted the testimony of Kayiene Anderson for this checklist item. Ms. 
Anderson stated that Qwest’s application is deficient in three areas: ( 1 ) failure to 
demonstrate that the rates charged are just and reasonable; (2) inclusion of an 
application process that imposes unnecessary expenses and delays for inquiries 
regarding space availability; and (3) various contract and legal issues raised by the 
SGAT and its attachments. Id. nr 8. 

4. Wor-IdCorn 

21 Through its witness Thomas Priday, WorldCom states that Exhibit D to the SGAT 
was inconsistent with the SGAT itself and that WorldCom is working with Qwest on 
revised SGAT language to address its concerns. It also recommended that any aspects 
of access to poles, ducts, conduits and rights-of-way that pertain to sub-loops should 
be considered in the workshops on Checklist Items Nos. 2 and 4. Ex. 186-T, nt 4-5. 
Mr. Priday also raised an issue concerning Section 10.8.1.4 of the SGAT. 

D. Qwest Response 

22 Qwest responded to parties through the Rebuttal Testimony of Mr. Freeberg. Ex. 
157-T. Mr. Freeberg stated that it had accepted amended language to the SGAT that 
satisfied WorldCom’s concerns, pointed out that the Washington SGAT did not 
contain Section 10.8.1.4, and that therefore WorldCom’s complaint regarding that 
section was baseless. Id. a? 7. 

23 Mr. Freeberg testified that Qwest believed it would be able to work with AT&T 
regarding its concerns with the SGAT language raised by Mr. Wilson. Mr. Freeberg 
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also stated that Qwest agreed with the recommendation to defer the issue of multiple 
dwelling unit sub-loops to the workshop on Checklist Items Nos. 2 or 4. Id. at 8. 

24 In response to the concerns raised by NEXTLINK, Mr. Freeberg confirmed that 
Qwest had provided cost support information to NEXTLINK. Id. at 9. With respect 
to the unauthorized attachment penalties contained in the SGAT, Qwest stated that 
penalties higher than $200 in the Washington SGAT were found acceptable in Oregon 
and have been incorporated into proposed Oregon Administrative Rules. Id. at IO. 
On field verifications, Qwest states that field verifications are almost always necessary 
to provide the level of information needed for inquiries regarding pole, conduit, and 
duct attachments. Id. at I I .  In answer to NEXTLINK’s concern regarding the 
unilateral ability to raise rates as reflected in the SGAT exhibits, Qwest points out that 
NEXTLINK, as a party to an interconnection agreement with Qwest, would not be 
subject to the provisions in the attachment, identified as Section 4.2 of Attachment 3 
to Exhibit D of the SGAT. Zd. at 12-13. 

E. Verification of Compliance: 

25 During the workshop sessions, two issues arose concerning Qwest’s compliance with 
Checklist Item No. 3. First, AT&T and WorldCom argued that Qwest must make 
available copies of right-of-way agreements Qwest has negotiated with private 
landowners to allow competitors nondiscriminatory access to the rights-of-way 
owned or controlled by Qwest. Second, AT&T, WorldCom, and other CLECs 
asserted that Qwest must respond within 45 days to CLEC requests for access to 
poles, ducts, conduit, and rights-of-way, even for extensive or large requests. 

a 
26 The parties discussed both matters on the record during the workshops as well as 

during informal discussions between the June and July workshop sessions. At the 
conclusion of the July 6 follow-up workshop session, the parties had reached an 
impasse on the time within which Qwest must respond to requests. The parties 
intended to engage in further discussions on the issue of access to private right-of- 
way agreements. In order to allow Staff to prepare a complete draft report, the bench 
requested the parties to discuss the issue in briefs and report later if they have reached 
an agreement on the issue. 

27 Aside from these two issues in dispute, all parties agreed that Qwest had met the 
requirements of Checklist Item No. 3. Given that the parties are in agreement we 
agree to defer the issue of access to multiple dwelling unit sub-loops to the workshop 
for Checklist Item Nos. 2 or 4. This issue will be discussed at the August 29,2000 
prehearing conference. Based on the testimony, comments, and exhibits submitted, 
Qwest has demonstrated its compliance with Checklist Item No. 3, subject to 
resolution of the sub-loop issue, as well as resolution of the two issues in dispute 
below. 
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I .  AT& TNorldCoin Positiori 

28 AT&T and WorldCom (Joint Intervenors) argue that Qwest should disclose, upon 
request, right-of-way (ROW) contracts and easements that Qwest has entered into 
with private building and property owners to allow CLECs nondiscriminatory access 
to the poles, ducts, conduits, and rights-of-way owned or controlled by Qwest. The 
Joint Intervenors argue that the FCC has required RBOCs to make all maps, plats, 
and all relevant data available for inspection and copying by a CLEC requesting 
access.' The Joint Intervenors assert that access to the agreements is "integral to 
assuring that [Qwest] provides nondiscriminatory access to ROW at just and 
reasonable rates." Joint Position arid Brief Regarding Right-of- Way Conti-acts, at 13. 

29 The Joint Intervenors assert that Qwest, as the historically dominant local telephone 
utility in Washington state, has authority to exercise powers of eminent domain to 
obtain necessary ROW access. The Joint Intervenors note that Qwest has 
traditionally not used its right of eminent domain, but has instead negotiated 
numerous agreements with private landowners. Some of these agreements are 
formally recorded in county real property records, but others may be less formal, 
unrecorded documents. By refusing to provide access to the documents, the Joint 
Intervenors argue that Qwest violates the requirement for nondiscriminatory access 
requiring CLECs to test through litigation whether Qwest has ownership or control 
over an agreement, and puts CLECs and property owners in an awkward position of 
numerous and costly ROW negotiations or eminent domain proceedings. 

30 The Joint Intervenors argue that Qwest has ownership or control over the ROWS 
granted through private contracts and easements. By failing to disclose the 
agreements, Qwest frustrates the CLECs' ability to determine the nature and scope of 
Qwest' s ownership and control, and requires CLECs to negotiate with land-owners 
without the necessary knowledge about the existing agreement. They assert that 
Qwest' s failure to provide access to the agreements is anti-competitive behavior, and 
that requiring Qwest to provide access to the agreements will level the playing field 
for parties negotiating ROW agreements. The Joint Intervenors also express concern 
that, if Qwest has no obligation to reveal the ROW agreements, that it will have no 
incentive to avoid entering into agreements that "explicitly or implicitly discriminate 
against other competitors or create exclusivity arrangements." Joint Brief at 7. 

' See 111 the Matter of Iiiiplenzeritation ofthe Local Competition Provisions in the 
Telecominwiicarioris Act of 1996; Iiztercoriiiection between Local Exchange Carriers arid 
Coiiznzercial Mobile radio Service Providers, First Report and Order, CC Docket No. 96-98, 
CC Docket No. 95-185, FCC 96-325, ¶ 1223 (rel. Aug. 8, 1996) (First Report and Order). 
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in Colorado to 
resolve this issue by providing a quit-claim deed to the CLEC and requiring the 
CLEC to negotiate with the landowner to obtain consent to view the agreement 
before Qwest will provide access to the agreement. The Joint Intervenors state that 
they are reviewing the proposal, but object to the cost of the proposal and the 
requirement to obtain consent from the landowner before obtaining access to the 
document. The Joint Intervenors argue that Qwest's proposal reveals the company's 
cynical approach to local competition. Joint Brief at 12. 

2. Q,vest Posiriori 

32 Qwest asserts that the FCC has determined, with respect to private agreements, that 
the scope of a utility's ownership or control of an "easement or right-of-way is a 
matter of state law." First Report and Order, 7 I Z79. Qwest also asserts that the 
FCC declined to "structure general access requirements where the resolution of 
conflicting claims as to a utility's ownership or control depends on variables that 
cannot now be ascertained." Id. Qwest further quotes the FCC as stating "the access 
obligations of section 224(f) apply when, as a matter of state law, the utility owns or 
controls the right-of-way to the extent necessary to permit access." Id. 

33 Qwest denies that it has ownership or control over private ROW agreements, 
asserting that it is the private landowner who controls access. Qwest asserts that the 
FCC has stated that where a local exchange carrier has neither ownership nor control 
over the right-of-way, the canier has no obligation to obtain access on behalf of the 
requesting carrier.6 

e 
34 To satisfy the concerns of the Joint Intervenors, Qwest proposes a process by which 

"Qwest will agree to provide both redacted copies of such agreements, and quitclaim 
the right to use such real property rights to their fullest extent possible, on the 
condition that the CLECs obtain the consent of the landowner to place the MDU 
agreement in the public domain and agree to other reasonable protections of Qwest's 
real property rights." Qwest 's Legal Brief Regarding Disputed Workshop Issues, at 
4. Qwest believes that this process satisfies its obligations under Checklist Item No. 

3. Discussion 

The Joint Intervenors and Qwest continue to negotiate this issue. While we hope the 35 

I n  the Matter of Implementation of the Local Competition Provisions in the 
Telecommunications Act of 1996; Interconnection benveen Local Exchange Carriers and 
Commercial Mobile Radio Service Providers, Order on Reconsideration, CC Docket No. 96- 
98, CC Docket No. 95-185, FCC 99-266,¶38 (rel. Oct. 36, 1999) (Order 011 

Reconsideration). 

6 
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parties reach a mutually satisfactory agreement, after reviewing the parties' 
arguments, we believe that Qwest must provide CLECs access to private right-of-way 
agreements in a manner that is the least costly and burdensome to the CLECs. 

36 Qwest denies that it has ownership or control over ROWs established in agreements 
Qwest negotiated with private parties. Qwest further asserts that whether it has 
ownership or control is a matter of state law to be determined on a case-by-case basis. 
Regardless of whether Qwest has ownership or control, the FCC has required RBOCs 
to provide access to its maps, plats and other relevant data to avoid "the need for 
costly discovery in pursuing a claim of improper denial of access." First Report aizd 
Order, 411223. 

37 Qwest further argues that access to private ROW agreements should not be an issue 
in determining its compliance with Section 271(c)(2)(B). Qwest is not correct. One 
of the evidentiary requirements Qwest must meet to establish its compliance with 
Checklist Item No. 3 is whether Qwest makes available to CLECs its maps, plats, and 
other relevant data. This is also an FCC requirement in the First Report aizd Order. 
Id. By failing to make available to CLECs private ROW agreements to which Qwest 
has access, Qwest creates unnecessary bamers to competition by requiring CLECs to 
negotiate with private landowners without knowing the terms of Qwest's agreement, 
and requiring CLECs to engage in potentially costly proceedings with both Qwest 
and the landowner to obtain eminent domain or right-of-way access. 

3 8 On August 4,2000, the parties submitted a schedule for negotiating this issue. We 
encourage the parties to continue their discussions. While the parties may reach an 
agreement on this issue, it appears that any agreement must allow for reasonable 
access to private right-of-way agreements. The issue appears to be access to an 
agreement to determine whether the CLEC wishes to gain access to an existing ROW. 
The CLEC cannot make this determination without seeing the document. Qwest's 
current proposal for providing a quitclaim deed, and requiring CLECs to obtain 
landowner consent before viewing the document, as well as pay significant fees 
before viewing the document, places an unreasonable and significant burden on 
CLECs. Qwest's existing proposal is not acceptable, and does not meet the 
requirements under Section 27 1 (c)(2)(B) for nondiscriminatory access to ROWs. 
G. Time for Qwest to Respond to Requests for Access 

1. AT& TNorldCondJoint CLEC Position 

39 AT&T, WorldCom, and the Joint CLECs (NEXTLINK, ELI, and ATG) object to 
provisions in Qwest's proposed SGAT in which Qwest proposes to provide access to 
pole attachments or a response to a request for access within 45 days for "standard 
inquiries" of "one hundred ( 100) poles or fewer, thirty (30) utility hole sections or 
fewer, or two (2) miles of linear ROW or less." See SGAT Exhibit D, Sections 2.1 
and 2.2. For larger requests, Qwest proposes response times of up to 1 15 days, and 
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for requests of more than 500 poles, 150 manholes, or 10 miles of linear ROW, 
Qwest proposes that the time limit be negotiated. id. AT&T, WorldCom, and the 
Joint CLECs assert that the FCC's rules require RBOCs to respond to requests for 
access to poles, ducts, conduits, and rights-of-way within 45 days, regardless of the 
size of the request: "If access is not granted within 45 days of the request for access, 
the utility must confirm the denial in writing by the 45" day." 47 C.F.R. § 
1.403.3(b). 

40 AT&T and WorldCom assert that the FCC has already addressed the issue of how 
RBOCs must handle large orders in in  the Matter of Cavalier Telephone, L. L. C. v. 
Virginia Electric and Power Conzpany, Order and Request for Information, DA 00- 
1250, File No. PA 99-005, (rel. June 7, 2000). In that case, the FCC stated: 

Our rules require Respondent to grant or deny access within 45 days 
of receiving a complete application for a permit. . . . We have 
interpreted the Commission's Rules, 47 CFR 9 1.1403(b), to mean that 
a pole owner "must deny a request for access within 45 days of 
receiving such a request or it will otherwise be deemed granted." We 
conclude that Respondent is required to act on each perniit application 
submitted by Complainant within 45 days of receiving the request. To 
the extent that a permit application includes a large number of poles, 
respondent is required to approve access as the poles are approved, so 
that complainant is not required to wait until all poles included in a 
particular permit are approved prior to being granted any access at all. 
Respondent shall immediately grant access to all poles to which 
attachment can be made permanently or temporarily, without causing 
a safety hazard, for which permit applications have been filed with 
Respondent for longer than 45 days. 

Cavalier Telephone, 4 15. 

41 AT&T, WorldCom, and the Joint CLECs assert that until Qwest modifies its SGAT 
to provide a response time of no longer than 45 days, no matter the size of the 
request, Qwest is not in compliance with Checklist Item No. 3. 
2. Qwest Positiori 

42 Qwest disputes that the FCC has set a flat 45 day response time for all requests. 
Qwest argues that the FCC rule, 47 C.F.R. 8 1.403(b), does not address the size of the 
request, and "can easily be interpreted to mean that a utility must respond to a request 
for access to a single pole or manhole within 45 days." Qwest 's Legal BrieJ; at 14. 

43 Qwest also argues that its SGAT provision is a very reasonable one, and that 
WorldCom agreed to the SGAT language during similar workshops in the state of 
Arizona. Qwest believes WorldCom should be bound by its agreement and should 
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3. Disciissioii 

44 The Commission must determine whether Qwest is in compliance with the 
requirements of Checklist Item No. 3, including any FCC’s rules and regulations and 
orders in effect at the time the application was filed. See SBC Texas Oi-der, ut 22. 
While Qwest is correct that the FCC rule does not specify whether the 45 day 
requirement applies to a request for a single pole or manhole, the rule can also be 
reasonably interpreted to refer to requests for a number of poles or manholes. The 
FCC has in fact interpreted the rule in that way. Although the Cuvufier Telephone 
decision was decided after Qwest filed its application with the Commission, the 
FCC’s decision on the matter is eminently reasonable. 

45 While Qwest may object to WorldCom walking away from an earlier agreement, 
WorldCom’s action does not affect this decision. This proceeding is not an 
arbitration. In this proceeding, we must determine whether Qwest’s SGAT and 
Interconnection Agreements and actions are in compliance with the Checklist Item 
and FCC rules and regulations. Qwest is not in compliance with Checklist Item 
No. 3 until it modifies its SGAT to provide a response to requests for poles, ducts, 
conduits, and rights-of-way within 45 days of receiving a completed application. 

IV. CHECKLIST ITEM NO. 7(i) - 911 AND E911 SERVICES 

A. FCC Requirements 

46 Section 271(c)(2)(B)(vii) of the Act requires “nondiscriminatory access to - - (I) 91 1 
and E91 1 services.” In its Arne]-itecli Michigniz Order, the FCC found that “section 
271 requires a BOC to provide competitors access to its 91 1 and E91 1 services in the 
same manner that a BOC obtains such access, i.e., at parity.”’ 
B .  Evidentiary Requirements 

47 In Appendix A to the Supplemental Interpretive and Policy Statement, the 
Commission identified several general and several specific evidentiary requirements 
Qwest must meet in order to be considered in compliance with Checklist Item No. 7. 
The general requirements are listed in Appendix A to this Order. The requirements 
specific to Checklist Item No. 7 are: 

1. How is U S WEST providing nondiscriminatory access to 91 1 and 
E91 1 services? Directory assistance services? Operator call 
completion services? 

In the Matter of Application of Aineritech Michigan Pursuant to Section 271 of the 
Corninmications Act of 1934, as amended. to Provide In-Region, InterLATA Services in 
Michigan, Memorandum Opinion and Order, CC Docket No. 97- 137, FCC 97-298 (rel. 
Aug. 19, 1997) 1 256 (Ameritech Michigan Order). 

7 
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reports are currently being issued on measurements of this test metric. This item 
(WA 9-3) is conditionally closed pending the review of the audited results of the 
region -wi de test. 

D. Qwest Response 

122 Qwest indicated there had been problems with the reassignment of ported numbers, 
and referred to similar problems in the Arizona Section 271 proceeding. Tr. at 187. 
Qwest also states that, on occasion, ported numbers were reassigned to other Qwest 
customers. Similarly, Qwest admitted to problems with making errors in the 
assignment of new CLEC NXX codes in its own switches. Errors in routing tables 
make it difficult to complete calls to the new NXX code once it is activated. 

123 Qwest agreed to defer the LRN issue and the double assignment of numbers to 
Checklist Items Nos. 1 and 1 1  respectively. Qwest also agreed with the conditions 
placed on metric NP-I pending audit. 

E. Verification of Compliance 

124 Qwest provided statements in prefiled testimony or facts in its prefiled exhibits that 
satisfy the general and evidentiary requirements set forth in the Supplemental 
Interpretive and Policy Statement. 

In response to Bench Request No. 22, Qwest indicated it was no longer requiring one 
LRN per CLEC per rate center, but would permit a single LRN per LATA per CLEC 
switch. Other parties (AT&T) have indicated that the details of the policy change 
have not been completely implemented and recommend deferral of this issue to 
Checklist Item No. 1. 

125 

126 Qwest also admits that, on occasion, ported numbers were reassigned to other Qwest 
customers. Qwest has approached its number assignment administrator and expects 
the problem to be corrected. Qwest agrees to defer this issue to Checklist Item 
No. 11. 

127 We accept the deferral of the two items (WA 9- 1 ) concerning the assignment of 
LRNs, and (WA 9-2) on the double assignment of numbers, to Checklist Items Nos. 
1 and 11 respectively. The Commission finds Qwest to be in compliance with 
Checklist Item No. 9, subject to satisfactory audited results of metric NP-1 in the 
ROC OSS regional tests. 

IX. CHECKLIST ITEM NO. 10 - DATABASES AND ASSOCIATED 
SIGNALING 

A. FCC Requirements 
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3ry access to 
databases and associated signaling necessary for call routing and completion." The 
Act also includes "databases [and] signaling systems . . . used in the transmission, 
routing or other provision of a telecommunications service" within the definition of 
the term "network element." 47 U.S.C. 8 153(29). In its First Reporr and Order, the 
FCC interpreted the Act to require RBOCs to provide unbundled access to call- 
related databases and signaling systems as network elements.Ix In its First Report 
and Order and in the UNE Renmzd Order, the FCC has required ILECs to provide 
unbundled access to the following call-related databases: the Line Information 
Database ("LIDB"), the Toll Free Calling database ("SXX"), the Local Number 
Portability database ("LNP"), the Advanced Intelligent Network database ("AIN"), 
calling-name database, and 9 1 1 and E9 1 1 databases." 

129 In the Secoiid BellSouth Loriisiarza Order., the FCC required BellSouth to show that it 
provided requesting carriers with nondiscriminatory access to: "( 1 ) signaling 
networks, including signaling links and signaling transfer points; (2) certain call- 
related databases necessary for call routing and completion, or in the alternative, a 
means of physical access to the signaling transfer point linked to the unbundled 
database; and ( 3 )  Service Management Systems (SMS)."" The FCC also required 
BellSouth "to design, create, test, and deploy AIN-based services at the SMS, through 
a service creation environment, that BellSouth creates to itself."" 

B. Evidentiary Requirements 

130 Appendix A to the Supplemental Interpretive and Policy Statement identifies several 
general requirements and several specific evidentiary requirements Qwest must meet 
to demonstrate its compliance with Checklist Item No. 10. The general requirements 
are listed in Appendix A to this order. The evidentiary requirements that Qwest must 
meet to establish compliance with Checklist Item No. 10 are: 

1. How is U S WEST providing nondiscriminatory access to databases 
and associated signaling necessary for call routing and completion? 

"First Report and Order, 11 479,484. 

"First Report and Order, 1 484; 111 the Matter of Iinpleineiitatioiz of the Local Coinpetition 
Provisions of the Telecornmuiiicatioris Act of 1996, Third Report and Order and Fourth 
Further Notice of Proposed Rulemaking, CC Docket No. 96-98, FCC 99-338 (rel. Nov. 5,  
1999) 1403 (LINE Reinand Order). 

" Secoiid BellSoutli Louisiana Order, at 1267. See also SBC Texas Order, 1362. 

'I Id., 1 272. 
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2. To which CLECs is U S WEST providing such access, and under 
what t e r n ,  conditions, and rates? 

3. Are there any databases that competitors have requested access to 
that U S WEST is unwilling or unable to supply? Identify the 
databases and state why U S WEST is unable or unwilling to supply 
access. Identify the competitors involved. 

4. Are there any pending requests for access to databases that U S 
WEST has not granted or completed? Identify the nature of the 
request, the competitor involved and the reason(s) why the request 
has not been granted or completed. 

131 Qwest did not identify in its testimony specific references as to what sections of 
testimony, or which exhibits answered the questions posed in the general and specific 
evidentiary requirements. However, Qwest did provide statements in prefiled 
testimony or facts in its prefiled exhibits that satisfy these evidentiary requirements. 
Although summarized below, a tabular presentation of the requirements, cross- 
referenced to Qwest’s testimony and exhibits, is attached as Appendix A to this Draft 
Initial Order. 

A dispute between AT&T, WorldCom, and Sprint (collectively “Joint Intervenors”) 
and Qwest concerning the extent of CLEC access to the InterNetwork Calling Name 
Database, or ICNAM, under Qwest’s proposed SGAT is discussed further below. 
While the parties addressed the issue in testimony, they have also submitted briefs on 
the issue. 

* 132 

C. Parties’ Positions 

1. Qwest 

133 Through the testimony and exhibits of witness Margaret S.  Bumgarner, Qwest 
describes its compliance with the requirements of Checklist Item No. 10, and the 
evidentiary requirements for the checklist item in the Commission’s Supplemental 
Interpretive and Policy Statement. Qwest states that it provides and offers 
nondiscriminatory access to its signaling network and the following call-related 
databases: LNP, LIDB, 8XX, ICNAM, AIN, and E91 1/91 1 ,  through its 
interconnection agreements and proposed SGAT. Ex. 131 -T. at 30, 36-38. Five 
CLECs currently purchase unbundled signaling links in Washington, two CLECs use 
the Toll Free calling database, one uses LIDB, and one uses the LNP database. Id. ut 
35, 38; Ex. C-140. While no CLECs currently use the ICNAM or AIN databases in 
Washington, Qwest offers nondiscriminatory access to the databases through its 
SGAT. EX. 106, 9 9.13.1.1; EX. 131-T, nt38-39. 
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134 The terms, conditions, and rates for providing access to databases and associated 
signaling are set forth either in interconnection agreements or Qwest's proposed 
SGAT. Ex. 131 -T, at 30, 34-36. Qwest's technical standards and rules for providing 
access to databases and signaling are available on Qwest's website, also referred to as 
Ex. 118. Id. ar 30-31. Technical standards and publications are listed in Section 21.0 
of the SGAT and are included in Exhibits 138, 139, C-149, and 150. Qwest's rates 
for access to databases and signaling are included in interconnection agreements and 
its SGAT. Id. at 30. Qwest uses prices determined in the Washington Cost Docket, 
Docket Nos. UT-960369,960370, and 960371. Id. 

135 Through its SGAT, Qwest provides and offers access to call-related databases and 
signaling in the same manner it obtains access itself. Id. at 34-35, 40-41. Qwest is 
subject to performance measures for this checklist item that have been developed by 
the ROC. Ex. 141-T, at 18. Two performance measures, DB-1, and DB-2, are 
designed to measure the time required to update the database and accuracy of 
updates. Id. Qwest is developing a performance measure for LIDB. Id. Qwest 
notes that testing of the ROC performance measures and third party OSS testing will 
determine Qwest's compliance with this checklist item. 

136 Qwest has received no formal or informal complaints about its provisioning of access 
to call-related databases and signaling. Es. 131-T, nt 41. With the exception of the 
dispute over access to the ICNAM database, there are no databases or signaling to 
which CLECs have sought access and Qwest has been unwilling or unable to supply 
access. Id. at 39. 

137 Qwest objects to the Joint Intervenors' request that Qwest include language in its 
SGAT to provide access to the entire ICNAM database as opposed to access on a per- 
dip or query basis. Qwest asserts that the FCC requires incumbent LECs to provide 
access to their calling-name databases on a per-query basis only. Both the First 
Report and Order and the UNE Remand Order provide that incumbent LECs must 
provide access "for the purpose of switch query and database response" through the 
SS7 signaling network. First Report and Order, ¶ 484; UNE Reriznizd Order, ¶ 402. 

138 Qwest does not dispute that call-related databases are unbundled network elements 
(UNEs) to which CLECs must have unbundled access. However, in response to the 
Joint Intervenors' position that access to the entire database is technically feasible and 
should be provided, Qwest asserts that the standard for "technical feasibility" under 
47 U.S.C. 0 251 (c)(3) determines only where access must be provided, not what 
must be provided." Qwest asserts that it has provided access to the ICNAM database 
at the signaling transfer point, or STP, a technically feasible point, as required by the 
FCC. Finally, Qwest asserts that while the FCC has determined that access to call- 
related databases is necessary and that failure to provide access would impair the 

"AT&T Corp. 11. Iowa Utils. Bd., 525 US. 366, 391 (1999). 
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ability of CLECs to provide service, the FCC has required only physical access at the 
signaling transfer point, and only on a per query basis.'3 

2. Joint Iiitenwioi-s 

139 In their testimony and exhibits, Joint Intervenors AT&T and WorldCom made several 
recommendations for changes to SGAT language reflecting access to call-related 
databases and signaling. Ex. 186-T, at 9-11: Ex. 201-T, at 39-41. During the June 
and July workshops, Qwest agreed to each of the recommendations, except for the 
request for access to the entire ICNAM database. Ex. 141-T, at 15-1 7; See also Ti-. 
225-28; 729. 

140 Because the ICNAM database is a UNE, the Joint Intervenors argue that ILECs must 
provide access to the entire database to ensure that CLECs do not receive access that 
is inferior to what Qwest provides itself. The Joint Intervenors do not deny that, in 
the UNE Reiizaizd Order, the FCC required ILECs to provide access only on a 
switched query and database response through the SS7 network. However, they 
assert that it is technically feasible for Qwest to provide access to the database on a 
bulk basis. The Joint Intervenors also cite the FCC's UNE Reiiiarzd Order to state 
that the FCC determined access to call-related databases to be necessary. The Joint 
Intervenors argue that Qwest does not meet the requirements of Checklist Item No. 
10 unless it provides access to the ICNAM database as a whole, rather than on a per- 
dip or per-query basis. 

141 The Joint Intervenors reserve the right to comment on Qwest's performance measures 
pending audited results of testing of the performance measures. TI-. at 230. As 
discussed above, except for the issue over access to ICNAM, and satisfactory audited 
results of testing performance measures, the Joint Intervenors agree that Qwest is in 
compliance with the requirements for Checklist Item No. 10. 

D. Verification of Compliance 

142 Aside from the issue in dispute about access to the ICNAM database, and pending the 
results of testing of performance measures DB- 1, DB-2 and for the LIDB database, 
all parties agreed that Qwest had met the requirements of Checklist Item No. 10. The 
testimony and exhibits of Qwest witness Bumgarner demonstrate that Qwest provides 
and offers nondiscriminatory access to call-related databases and associated signaling 
in compliance with the requirements of section 271(c)(2)(B)(x), and the 
Commission's evidentiary requirements. 

143 Qwest properly interprets the FCC's requirements for providing access to call-related 

"UNE Relnaizd Order, 1% 410-20. 
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databases and the ICNAM database in particular. In its Firsr Report and Order, the 
FCC provided that "incumbent LECs, upon request, must provide nondiscriminatory 
access on an unbundled basis to their call-related databases for the purpose of switch 
query and database response through the SS7 network" and that ILECs must provide 
access "by means of physical access at the STP linked to the unbundled database."24 

144 In its UNE Reniaiid Order, the FCC included calling-name databases, such as the 
ICNAM, as UNEs with other call-related databases, but retained the same standard 
for access to the UNE: "[Ilncumbent LECs, upon request, must provide 
nondiscriminatory access to their call-related databases on an unbundled basis, for the 
purpose of switch query and database response through the SS7 network."2i Further, 
the FCC required ILECs to provide access "by means of physical access at the 
signaling transfer point linked to the unbundled databases."26 

14.5 Qwest also properly cites the Supreme Court's interpretation of the term technical 
feasibility in AT&T Corp. 1'. Iowa Urils. Bd. Qwest has offered access at a 
technically feasible point - the signaling transfer point - the point at which the FCC 
has required ILECs to provide access. 

146 The Joint Intervenors seek more than the FCC has required of ILECs as of the time 
Qwest filed its request to provide In-Region interLATA service. In the SBC Texas 
Order, the FCC specifically provided that an RBOC must be in compliance with FCC 
rules and orders as of the time they make their application." In addition, the FCC 
noted that during the review process for compliance with checklist items, "inevitably 
. . . a variety of new and unresolved interpretive disputes about the precise content of 
an incumbent LEC's obligations to it competitors" will arise.'x However, the FCC 
stated that the Section 27 1 process is not intended to resolve such disputes.29 

147 Qwest is in compliance with the requirements of Checklist Item No. 10. Qwest need 
not modify its SGAT to include access to the entire ICNAM database in order to be 
in compliance with the requirements of Checklist Item No. 10. The finding that 
Qwest meets the requirements of Checklist Item No. 10 is subject to reevaluation if 
testing shows that Qwest fails to meet the relevant performance measurements for call- 

"First Report and Order, p[ 484. 

"UNE Reriraiid Order, p[ 402, 403. 

261d., 'j 410. 

'7SBC Texas Order, 'j 22.  

281d., ¶ 23. 

'91d. 
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X. CHECKLIST ITEM NO. 12 - DIALING PARITY 

A. FCC Requirements 

148 Section 27 1 (c)Q)(B)(xii) of the 1996 Act requires RBOCs to provide 
“Nondiscriminatory access to such services or information as are necessary to allow 
the requesting carrier to implement local dialing parity in accordance with the 
requirements of section 25 l(b)(3).” 

149 Section 251 (b)(3) imposes upon all Local Exchange Camers: 

The duty to provide dialing parity to competing providers of telephone 
exchange service and telephone toll service, and the duty to permit all 
such providers to have nondiscriminatory access to telephone numbers, 
operator services, directory services, directory assistance, and directory 
listing, with no unreasonable dialing delays. 

150 Dialing parity is defined in Section 153( 15) of the Act as occurring when: 

a person that is not an affiliate of a local exchange carrier is able to 
provide telecommunications services in such a manner that customers 
have the ability to route automatically, without the use of any access 
codes, their telecommunications to the telecommunications service 
provider of the customer’s designation from among 2 or more 
telecommunications services providers (including such local exchange 
carrier). 

151 In the Bell Atlantic New York Order, the FCC interpreted Section 153( 15) to mean 
that customers of competing carriers must be able to dial the same number of digits as 
a customer of a RBOC to complete a local telephone call.3o Also, the FCC expects 
customers of competing carriers to receive the same quality of service as RBOC 
customers. Id. 

B. Evidentiary Requirements 

152 Appendix A to the Washington Utilities and Transportation Commission’s 
Supplemental Interpretive and Policy Statement sets forth both general and specific 
evidentiary requirements Qwest must meet to demonstrate its compliance with 

e 30 Bell Atlantic New York Order, 1373 
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IN THE MATTER OF THE ) Docket No. 971-198T 
INVESTIGATION INTO U S WEST 
COMMUNICATIONS, INC.’S ) COMMENTS OF AT&T AND TCG 
COMPLIANCE WITH 9 271(C) OF THE ) COLORADO ON CHECKLIST 
TELECOMMUNICATIONS ACT OF 1996 ) ITEMS 3,7,8,9,10,12 AND 13 

) 

AT&T Communications of the Mountain States, Inc. and TCG Colorado 

(collectively “AT&T”) hereby file their initial comments on Checklist Items 3 (Poles, 

Ducts, Conduits and Rights of Way), 7 (9 I 1E9 1 I ,  Directory Assistance, and Operator 

Services), 8 (White Page Listings), 9 (Number Administration), 10 (Signaling and 

Associated Data Bases), 12 (Dialing Panty), and 13 (Reciprocal Compensation). 

I. INTRODUCTION 

The competitive checklist and other requirements of Section 27 1 prescribe the 

mechanism by which a Regional Bell Operating Company (“RBOC”). such as 

U S WEST, may provide in-region interLATA services. Congress properly determined 

that an RBOC’s entry into the long distance market would be anti-competitive unless the 

RBOC’s local market power is “first demonstrably eroded by eliminatins barriers to local 

competition.”’ To demonstrate compliance with Section 27 1, therefore. U S WEST must 

show that it has made real, significant, and irreversible steps to open its local market in 

Colorado, both in statements of polity and in actual implementation of policy.2 All of the 

“various methods of entry into the local telecommunications market contemplated by the 

‘ Application of Anieritech Micliigan Pursuant to Section 171 of the Cnmniirriicarioris Act of 1934, as 
anierided, to Proside In-Region. IiiterLATA sen~ices in Michigan, CC Docket No. 97- 137. Memorandum 
Opinion and Order. FCC 97-298 (released August 19, 1997). ¶ 18 (“Anieritech Michigan Order”). ‘ Id. 
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Act-construction of new facilities, purchase of unbundled network elements, and 

resale-[must] be truly available”’ before U S WEST can be found to have actually 

opened its local markets. 

The Federal Communications Commission (“FCC”) has concluded that to 

make a yl-inla facie case that it is meeting the requirements of a particular 

checklist item, U S WEST must: 

demonstrate that it is providing access or interconnection pursuant to the 
terms of that checklist item. The Commission has previously concluded 
that, to establish that it is “providing” a checklist item, a BOC must 
demonstrate that i t  has a concrete and specific legal obligation to furnish 
the item upon request pursuant to a state-approved interconnection 
agreement or agreements that set forth prices and other terms and 
conditions for each checklist item, and that it is currently furnishing, or is 
ready to furnish, the checklist item in the quantities that competitors may 
reasonably demand and at an acceptable level of q ~ a l i t y . ~  

Accordingly, U S WEST must demonstrate that it has a concrete and specific 

legal obligation to furnish the item. In the context of this proceeding, U S WEST‘S 

SGAT must be assessed to determine whether it sets forth a concrete and specific legal 

obligation to provide each checklist item in a manner that is consistent with the 

requirements of Sections 27 1, 25 1 and 252 of the Federal Telecommunications Act of 

1996 (“Act”). 

Then, it must be determined whether U S WEST is currently furnishing, or is 

ready to furnish, the checklist item in the quantities that competitors may reasonably 

demand and at an acceptable level of quality. For the checklist items that are under 

Id. f21. 
Bell South Second Louisaiia Order, 4( 54; Ameritech Michigan Order., 4( 1 10. 4 
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consideration in this first workshop, U S WEST has provided limited performance data, 

in some cases, and proposed metrics, in other cases. Checklist items that have 

performance metrics in the set include Checklist Items 7,9 and 10. Performance related 

issues should not be considered at this time.s As the Commission is well aware, 

performance measurement data is inextricably linked to a discussion of Operational 

Support System ("OSS") issues. Both performance metrics and the testing of 

U S WEST's performance is under consideration in the Regional Oversight Committee 

("ROC") process established to test U S WEST's OSS. ROC is in the process of 

developing appropriate performance metrics to measure U S WEST's performance under 

the standard established by the FCC under Section 271. Once these metrics are 

established, U S WEST's performance will be measured in the Third Party Testing 

process to assess U S WEST's compliance with Section 27 1 .  As part of this process, an 

independent third party will audit U S WEST's performance data. This is a critical part 

of the ROC collaborative process because inconsistent use, collection and examination of 

data will render the measurements inaccurate. 

Allowing the ROC collaborative process to work the development, review and . 

audit of U S WEST's performance measures and data submitted thereunder is critical to 

the Section 27 1 proceeding because AT&T's careful examination of U S WEST's 

performance measurement data in other Section 27 1 proceedings to date has shown that it 

is never quite clear what data one is actually looking at with U S WEST performance 

measurement results and U S WEST does not provide the raw data from which the results 

See Motiori,for Clar[fication arid Request to Supplement Initial Comments,for the First Workslzop and for 
an Extension of Time to File Initial Coininents in Other Workshops Pending Resolution of This Motion, 
filed by AT&T on May 5.2000.  
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were generated. AT&T has discovered through data requests and cross-examination in 

these proceedings that U S WEST is prone to inconsistent treatment of CLEC and 

U S WEST internal data, e.g., U S WEST may not include some data when measuring 

CLEC results but may include it when measuring U S WEST's internal performance, or 

vice versa. This inconsistent treatment results in potentially erroneous conclusions that 

U S WEST's performance for CLECs is better than it really is, and that U S WEST's 

performance to itself and its retail customers is worse than it really is. 

ROC recognized the potential for data disputes and appropriately decided that an 

evaluation of U S WEST's data collection, analysis and reporting processes and a review 

of U S WEST's actual data is necessary before U S WEST-provided data can be relied 

upon. Therefore, AT&T believes that Colorado should wait until the ROC performance 

measurement audit is concluded satisfactorily before it considers any U S WEST- 

provided performance data. Similarly, Colorado should not approve any particular 

performance metrics proposed by U S WEST until the ROC performance metric 

development process is complete. Thus, for purposes of determining U S WEST's 

compliance with these performance-related checklist items, the Commission should 

reserve final resolution of these checklist items until the ROC collaborative process is 

complete and proper performance measure data has been produced and assessed. This is 

consistent with the approach taken by the Arizona Commission. 

Set forth below is an analysis of each checklist item at issue in the first workshop 

in Colorado. Because AT&T participated in the Arizona Section 27 1 workshops, many 

of the concerns AT&T originally had with U S WEST's compliance with this first set of 

checklist items were resolved in Arizona and incorporated into the revised SGAT filed in 

4 



Colorado. To aid the Commission Staff and other parties, AT&T has structured these 

comments to summarize AT&T’s previous concerns and describe how those concerns 

were resolved. To the extent issues remain disputed in Arizona, AT&T has provided a 

more detailed explanation of its concerns regarding U S WEST’S compliance here in 

Colorado. Finally in a few limited instances, AT&T has identified new concerns and has 

detailed those concerns below. 

11. ANALYSIS 

Checklist Item 3: Access to Poles, Ducts, Conduits and Riphts of Wav. 

1 .  Legal Requirements. 

Section 27 1 (c)(2)(B)(iii) requires BOCs to provide “nondiscriminatory access to 

A. 

the poles, ducts, conduits, and rights-of-way owned or controlled by the [BOC] at just 

and reasonable rates in accordance with the requirements of section 224.”6 

In the Local Conzperirioiz Order, the FCC interpreted section 25 1 (b)(4) as 

requiring nondiscriminatory access to incumbent local exchange camers‘ (“LECs”) 

poles, ducts, conduits and rights-of-way for competing providers of telecommunications 

services in accordance with the requirements of section 224.’ The FCC has reinforced 

the requirements set out in its Local Conipeririorz Order- in its recent Order 011 

Recoizsidemrioiz.* In addition, the FCC more recently interpreted the revised 

requirements of Section 224 governing rates, terms and conditions for 

‘ BellSouth Second Louisiana Order, 1 17 I .  

No. 96-98, First Report and Order. FCC 99-315 (rel. Aug. 8. 1996) (“Local Competition Order”). 

No. 96-98. Order on Reconsideration, FCC 99-366 (rel. Oct. 36, 1999) (“Order on Reconsideration”). 

Iniplementation of the Local Coinpetitiori Provisions of the Telecoinniuiiicatioiis Act of 1996, CC Docket 

Iniplementation of the Local Competition Provisions of the Telecomiiiuiiicatioiis Act of 1996, CC Docket 

7 
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telecommunications carriers' attachments to utility poles in the Pole AttacIzr~~er~t 

Telecoinr~zuriicatior~s Rate Order. 9 

Section 224(f)( 1 ) states that "[a] utility shall provide a cable television system or 

any telecommunications carrier with nondiscriminatory access to any pole, duct, conduit, 

or right-of-way owned or controlled by it."" Notwithstanding this requirement, Section 

224(f)(2) permits a utility providing electric service to deny access to its poles, ducts, 

conduits. and rights-of-way, on a nondiscriminatory basis, "where there is insufficient 

capacity and for reasons of safety, reliability and generally applicable engineering 

purposes.t* 

Section 224 also contains two separate provisions governing the maximum rates 

that a utility may charge for "pole attachments."" Section 224(b)( I ) states that the 

Commission shall regulate the rates, terms, and conditions governing pole attachments to 

ensure that they are "just and rea~onable." '~ Notwithstanding this seneral grant of 

authority, Section 224(c)( 1 ) states that "[nlothing in [section 2241 shall be construed to 

apply to, or to give the Commission jurisdiction with respect to the rates, ternis, and 

conditions, or access to poles, ducts, conduits and rights-of-way as provided in [section 

224(f)], for pole attachments in any case where such matters are regulated by a State." In 

bnplementatiori of Section 703(e) of the Teleconiniiriiicatioris Act of 1996. Amcridiiieiit of the 9 

Cominissiori :F Rules and Policies Govenziiig Pole Attachments, CS Docket No. 97- 15 1. 13 FCC Rcd 6777 
( 1998) ("Pole Attachment Telecommuiiicatioris Rate Order-"). 

controls, "poles, ducts. conduits, or rights-of-way used, in whole or in part, for any wire communications." 
47 U.S.C. Q 224(a)(1). 

47 U.S.C. 5 224(f)( 1). Section 224(a) defines "utility" to include any entity. including a LEC. that 10 

47 U.S.C. 8 224(f)(2). 
Section 224(a)(4) defines "pole attachment" as "any attachment by a cable television system or provider 

I1 

of telecommunications service to a pole. duct. conduit. or right-of-way owned or controlled by a utility." 
47 U.S.C. Q 234(a)(4). 
l 3  47 U.S.C. Q 324(b)( I). 
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addition, Section 224 expressly excludes incumbent LECs, such as U S WEST from the 

class of persons entitled to such access.I4 

In its Bell Socrrl? Second Louisiana decision, the FCC concluded that BellSouth 

demonstrated that it was providing nondiscriminatory access to its poles, ducts, conduits, 

and rights-of-way at just and reasonable rates, terms and conditions by demonstrating that 

it has established nondiscriminatory procedures for: ( 1 ) evaluating facilities requests 

pursuant to Section 224 of the Act and the Local Corirpetitiori Order-; (2)  granting 

competitors nondiscriminatory access to information on facilities availability; (3) 

permitting competitors to use non-BellSouth workers to complete site preparation; and 

(4) compliance with state and federal rates. 

The Commission also concluded that: 

consistent with the Commission's regulations implementing section 224, 
we conclude that BellSouth must provide competing telecommunications 
carriers with access to its poles, ducts, conduits. and rights-of-way on 
reasonable terms and conditions comparable to those which it provides 
itself and within reasonable time frames. Procedures for an attachment 
application should ensure expeditious processing so that "no [BOC] can 
use its control of the enumerated facilities and property to impede, 
inadvertently or otherwise, the installation and maintenance of 
telecommunications . . . equipment by those seeking to compete in those 
fields."" Pursuant to the Commission's rules, BellSouth must deny a 
request for access within 45 days of receiving such a request or it will 
otherwise be deemed granted.I6 If BellSouth denies such a request, it must 
do so in writing and must enumerate the reasons access is denied, citing 
one of the permissible grounds for denial discussed above. 17 

A lack of capacity on a particular facility does not entitle a BOC to deny a request 

for access. Sections 224(f)( 1) and 224(f)(2) require a BOC to take all reasonable steps to 

See 47 U.S.C. $ 224(a)(5) and 224(f)( 1) and Local Competition Order-, ¶ 1131. 
Local Competition Order-. 'fi 1113. 
47 C.F.R. 8 1.1403(b). 
BellSouth Louisiana Second, '1[ 176. 

1.1 

15 

17 
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accommodate access in these situations. If a telecommunications carrier’s request for 

access cannot be accommodated due to a lack of available space, a BOC must modify the 

facility to increase capacity under the principle of nondiscrimination.” 

_. 3 

AT&T raised a number of issues in the Arizona 27 1 workshop on Checklist Item 

3 with respect to U S WEST’s policies and the SGAT provisions addressing poles, ducts, 

conduits, and rights of way. The majority of AT&T‘s concerns were addressed through 

revisions made by U S WEST to its SGAT and via representations made by U S WEST 

in the course of the workshop. The discussion below explains these issues and, in some 

instances, any steps that need to be taken in Colorado to address these issues. 

Status of U S WEST’s Compliance. 

As an initial matter, however, one provision imported by U S WEST from 

Arizona into the revised Colorado SGAT is clearly inappropriate in Colorado. In the 

revised SGAT, U S WEST attempts to impose upon CLECs a reciprocal obligation to 

provide access to poles. ducts, conduits and rights of way. Specifically, Section 10.8.1.4 

specifies that: “the rights, benefits and obligations in this Section 10.8 are recipr~cal.”’~ 

The Act and FCC orders obligate U S WEST to provide access to poles, ducts, conduits 

and rights of way. They do not obligate the CLECs to do the same. To the contrary, 

Section 224 expressly excludes incumbent LECs, such as U S WEST, from the class of 

persons entitled to such access.zo Accordingly, Section 10.8.1 of the SGAT must be 

revised to remove all requirements for reciprocal access. 

Local Coinpetition Order, ‘A 1334. 
See also Sections 10.8.1.1 and 10.8.1.3. In Arizona, the CLECs agreed to this provision because of the 

Arizona federal district court had ruled that the Arizona Commission decision requiring reciprocal access 
did not violate the Act. While the CLECs disagree with this ruling, the parties agreed to this provision 
subject ultimately to the outcome of their appeal of the ruling in the 91h Circuit Court of Appeals. 

18 

19 

See 47 U.S.C. Q 224(a)(5) and 224(f)( 1 ) and Local Conzperitiorz Order, 1 123 1. 
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The remaining issues raised by AT&T and their resolution in Arizona follows. 

First, in Arizona, AT&T raised concerns that the SGAT did not provide assurances to 

CLECs that U S WEST will provide access to poles, ducts, conduit and rights-of-way 

“owned or controlled by” U S WEST, as is required by the Act. Without such 

assurances, U S WEST would not be legally bound to provide access to the full panoply 

of poles, ducts, conduits and rights-of-way required by the Act. U S WEST has corrected 

this concern with revisions to Section 10.8.2.1. 

Second, the SGAT failed to acknowledge that U S WEST may only deny a 

request for access for reasons of safety, reliability and generally applicable engineering 

purposes, provided these principles are applied in a nondiscriminatory manner.” If a 

CLEC request for access cannot be accommodated due to a lack of available capacity, 

U S WEST must modify the facility to increase its capacity under the principle of 

nondiscrimination and must explore accommodation in good faith with the party seeking 

access.22 U S WEST revised Section 10.8.3.6 to address this concern. 

Third, U S WEST may not reserve space for the provision of telecommunications 

or video service to the detriment of a new entrant, although the utility may reserve space 

for its core utility ~ervice.’~ The SGAT was completely silent on when and how 

U S WEST will reserve space for itself. U S WEST revised Section 10.8.2.6 to address 

this issue. 

Fourth, U S WEST did not make any affirmative statement as to what poles, 

ducts, conduits and rights-of-way will be made available or where those will be made 

47 U.S.C $924(f)(3): Local Conzpetitiori Order, 4[ 1292. 21 
7 ,  

-- 47 U.S.C $124(f)(9); Order on Reconsideration. 4[ 8 .  
’-’ Local Competition Order, 4[ 1 120. 
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available. AT&T asserted that it must be clear that U S WEST is obligated to provide 

access to all poles, ducts, conduits and rights-of-way, whether on public property, private 

property or owned property, that is owned or controlled by U S WEST. Similarly, 

U S WEST makes no affirmative statement about access to Multiple Dwelling Unit 

(“MDU’) and other multiple tenant environments. The FCC has tentatively concluded 

that the obligations under Section 224 encompass in-building conduit, such as riser 

conduit, that may be owned or controlled by U S WEST.” Availability of space on 

rooftops of U S WEST buildings and public and private buildings where U S WEST has 

access was also not mentioned. U S WEST added and revised Section 10.8.1.3 to 

generically address this issue. 

Fifth, the SGAT specifically prohibited CLECs from making splices in the central 

office manhole, while acknowledging U S WEST‘S right to do so. U S WEST has 

amended Section 10.8.2.9 to accommodate this concern. 

Sixth, Section 10.8.3.19 of the previous SGAT required CLECs to give up the use 

of poles, ducts, conduits and rights-of-way when U S WEST decides to abandon those or 

to buy the poleshnnerduct from U S WEST. If U S WEST sells poles or innerduct to 

another party, the SGAT seemed to preclude the CLECs’ right to any ongoing use. This 

could be very expensive for the CLECs and potentially disruptive to existing service. 

AT&T asserted that U S WEST should include provisions in any contract for sale of 

poles, innerduct or rights-of-way that protects existing and continuing CLEC use of the 

conveyed poles, conduits, ducts or rights-or-way. U S WEST should further protect 

CLECs’ interests in poles, ducts, conduits and rights-of-way when U S WEST sells an 

’‘ Proinorion of Conipetirive Nehvorks in Local Teleconrniunicatioris Market. WT Docket No. 99-2 17, 
Notice of Proposed Rulemaking and Notice of Inquiry, FCC 99-141 @el. July 7, 1999), ¶ 44. 
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exchange outright. Section 10.8.2.19 of the SGAT was amended to accommodate these 

concerns. 

Seventh, AT&T and Cox raised concerns regarding U S WEST'S provisioning of 

access to MDUs, expressing concerns regarding the use of exclusive arrangements with 

MDU and campus business owners/operators that work to exclude CLECs from 

accessing rights of way of the MDUs and campus businesses. This prevents CLECs from 

providing competitive service to residential and business customers located within the 

complexes. In Arizona, the parties agreed to defer this issue to Checklist Item 2 (UNEs), 

and Checklist Item 4 (Loops and Subloops). AT&T would agree to defer this issue in 

Colorado to the workshops on Checklist Items 2 and 4. If not, AT&T requests an 

opportunity to supplement these comments to address these issues, or to discuss its 

concerns during the scheduled workshops. 

Eighth, AT&T expressed concern that numerous requirements associated with the 

cost of replacement or modification of existing poles. ducts, conducts or innerduct that 

had been addressed by the FCC were not fully reflected in the SGAT. U S WEST revised 

Section 10.8.2.10 to conform the cost requirements to the relevant requirements in the 

FCC Orders. 

Ninth, ATgLT raised concerns regarding the issue of ownership of innerduct that 

is placed by a CLEC in an empty U S WEST duct. U S WEST has modified Section 

10.8.1.2 of the SGAT to accommodate this concern. 

Tenth, U S WEST did not specifically grant access rights to rooftop space on 

U S WEST buildings. In the Arizona workshops, U S WEST stated that Section 10.8.1.3 
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includes such access to the extent the space is owned or controlled by U S WEST. 

U S WEST must make this same acknowledgement in Colorado. 

. 

Section 10.8.2.4 fails to obligate U S WEST to provide relevant plats, maps, 

engineering reports and other data within any time frame if such requests involve the 

gathering of plats from multiple locations. At a minimum, U S WEST should be 

obligated to provide such information within a reasonable time period, not to exceed 60 

days. 

Section 10.8.2.5 ambiguously limits U S WEST‘S obligations to construct, install, 

modify or place Poleshnerduct as required by the Pole Attachment Act of 1934 or as 

otherwise “expressly” provided in the SGAT. The SGAT should incorporate all other 

relevant state and municipal laws in this regard. The SGAT should be revised to clarify 

that U S WEST must comply will all laws, be they federal, state or municipal, that relate 

to the construction, installation, modification or placement of poles, ducts, conduits and 

rights-of-way. 

In Section 10.8.2.8 U S WEST obligates all CLECs to obtain the necessary 

authority to occupy ROW and/or Poleshnerduct. While perfectly appropriate, 

U S WEST fails to obligate itself to provide agreements as it may have in respect to such 

ROW or PolesAnnerduct upon the request of the CLEC, thereby unnecessarily hampering 

the CLEC from concluding its agreement with the owners of these rights. AT&T has 

experienced situations in its negotiations with municipalities and private owners that 

provision of such agreements would have greatly accelerated its negotiations and 

U S WEST has refused to provide them. U S WEST should be affirmatively obligated in 

12 



the SGAT to provide upon the request of a CLEC any and all documents relevant to 

U S WEST rights and obligations concerning a ROW or Poles/Innerduct. 

U S WEST, in Section 10.8.2.14, improperly allows itself to recover the costs of 

any inspection conducted by U S WEST in which a violation, hazard or other breach of 

the SGAT is detected. There is no materiality standard qualifying this right of recovery, 

thereby incenting U S WEST to ascertain minor or inconsequential issues to afford itself 

recovery. U S WEST should only be able to recover its costs of inspection upon 

verification that a material violation or breach has occurred. Further, in Section 10.8.2.15 

and 10.8.2.16, U S WEST sets up the curious dichotomy of requiring CLECs to pay for 

all inspections during construction and afterwards, but disclosing any liability in respect 

to such construction and the related inspections. In effect, U S WEST is asking to be 

paid without assuming any responsibility. Either U S WEST should assume the normal 

liability associated with inspections or. in the alternative. i t  should not recover the costs 

of such inspections. 

In Section 10.8.2.18, U S WEST utilizes ambiguity of terms to its benefit. In this 

section, U S WEST reserves itself the right to terminate an order “for cause” and fails to 

limit the definition of what constitutes cause. At a minimum, if the drastic remedy of 

terminating an order is to be vested in U S WEST, the explicit circumstances of when 

U S WEST may do so needs to be outlined. 

Eleventh, in Section 10.8.3.20, U S WEST conditions a CLEC‘s access to poles, 

ducts, conduits and rights of way on the “requirements and specifications of the current 

applicable standards of Bellcore Manual of Construction Standards, the National 

Electrical Code, the National Electrical Safety Code, and the rules and regulations of the 
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Occupational Safety and Health Act . . ..” all of which are incorporated into the SGAT 

by reference. This paragraph is problematic in  at least two ways. First, this paragraph 

purports to reconcile potential discrepancies among these standards by requiring that 

“[wlhere a difference in specifications exists, the more stringent shall apply.” This 

provision makes U S WEST‘s standards regarding access to poles, ducts, conduits and 

rights of way unreasonably restrictive. A more permissive and procompetitive approach 

would be to require that the less stringent specification shall apply. Second, this 

paragraph makes reference to “U S WEST’s procedures governing its standard 

maintenance practices,” but the paragraph does not explain these “procedures,” does not 

incorporate such “procedures” into the SGAT by reference (as it does with the others 

mentioned previously) and, does not make clear whether these “procedures” supplement 

or supercede the standards mentioned previously. U S WEST has not presented these 

procedures as evidence in this proceeding. Therefore, there is no way to evaluate the 

terms and conditions set forth in these procedures. In short, there is no way for this 

Commission to ascertain whether these procedures are consistent with the law and 

implementing FCC regulations and orders and are nondiscriminatory. Nor is there any 

way to determine if the terms and conditions set forth in the document are consistent with 

the provisions of the SGAT. For this reason alone, U S WEST cannot satisfy checklist 

item 3. Given U S WEST’s reliance on extrinsic standards, which are at least verifiable 

and the product of known, industry standard development processes, and U S WEST’s 

explicit (if restrictive) process for dealing with conflict among them, U S WEST’s 

reference to additional “procedures” is too vague. This section should be revised. 
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Based upon the incorporation of the Arizona revised language in the Colorado 

SGAT and assuming the MDU issue is deferred here as it was in Arizona, the only 

unresolved issues on Checklist Item 3 relate to U S WEST’S imposition of reciprocal 

access obligations on CLECs and the concerns raised above regarding Section 10.8.2.20. 

As currently drafted, these provisions are not consistent with the Act and must be 

rejected. The imposition of these inappropriate obligations must be eliminated before 

U S WEST can be found in compliance with Checklist Item 3. 

B. Checklist Item 7: 911 and E911 Services, Directory Assistance and Operator 
Services 

1. 91 1/E911 Services 

a. Legal Requirements. 

Section 27 1 (c)(2)(B)(vii) of the Act requires a BOC to provide 

“nondiscriminatory access to - (I) 9 1 1 and E9 1 1 services.”z5 In the Ameriteclz Michigaiz 

Order, the Commission found that “section 27 1 requires a BOC to provide competitors 

access to its 91 1 and E91 1 services in the same manner that a BOC obtains such access 

”6  i.e., at parity.”- 

In the BellSoiith Second Loitisiaiza Order, the FCC reconfirmed the 9 1 1E91 I 

checklist obligations it established in the Ai7zeriteclz Michigall Oi-del-, stating that: 

[Slection 271 requires a BOC to provide competitors access to its 
9 1 1 and E9 1 1 services in the same manner that a BOC obtains 
such access, Le., at parity.” 

’’ 47 U.S.C. $ 271(~)(2)(B)(vii). 
‘6Anieritech Michigan Order, ’fl 256. See also Application by Bell Atlantic NeM’ Yoi-k,for Airthor-i:ation 
Under Section 271 of the Coinnuuiicatioiis Act to Provide In-Region, InterLATA Service in the State of New 
Yovk, Memorandum Opinion and Order, CC Docket No. 99-295, FCC 99-404 (rel. Dec. 22. 1999), 
(“Bell Atlantic New York Order”). ’’ BellSouth Second Louisiana Order, ‘fl 235 (citing Anieritech Michigan Order, 

349 

256). 
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AT&T/ 1 1 
Sekich/ 1 

1 I. STATEMENT OF OUALIFICATIONS, SCOPE AND SUMMARY 

2 Q. PLEASE STATE YOUR NAME, POSITION, EMPLOYER, AND BUSINESS 

3 ADDRESS. 

4 A. 

5 

6 

7 

My name is Dominick Sekich. I am a Senior Attorney with AT&T Corp. My business 

address is 1875 Lawrence Street, Denver, Colorado 80202. I am filing this testimony on 

behalf of AT&T Communications of the Pacific Northwest, Inc. and AT&T Local 

Services on behalf of TCG Seattle and TCG Oregon (collectively “AT&T”). 

8 Q. PLEASE REVIEW YOUR EDUCATION AND RELEVANT WORK 

9 EXPERIENCE. 

10 A. I received a BA from Colorado College in 1987 and a J.D. from Georgetown University 

in 1991. I have practiced law in private firms and with AT&T Corp. I have been 

employed by AT&T Corp. as a lawyer since 1996. a :I 
13 

14 

15 

16 

17 

18 

I have been involved in AT&T’s State Law and Government Affairs Department since 

1996, primarily serving as a commercial lawyer. I have negotiated numerous 

interconnection agreements and amendments to interconnection agreements with 

U S WEST. I have supported AT&T’s efforts in arbitrating interconnection agreements. 

In addition, I have counseled my client on numerous issues related to interconnection, 

resale and purchase of unbundled elements. 

19 Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

20 A. The purpose of my testimony is to review the terms and conditions under which 

21 U S WEST offers new entrants in Oregon checklist item 3, nondiscriminatory access to 

23 
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poles, ducts, conduits and rights of way, established under Section 271 of the 

Telecommunications Act of 1996 (the “Act”). Mr. Ken Wilson will address the - 3 

3 remaining checklist items that are at issue in this workshop for AT&T. 

4 Q* 

5 

6 A. 

7 

8 

9 

10 

1 1  

13 

14 

WHAT IS THE STANDARD AGAINST WHICH U S WEST’S PERFORMANCE 

MUST BE MEASURED UNDER SECTION 271? 

The competitive checklist and other requirements of Section 271 prescribe the 

mechanism by which a Regional Bell Operating Company (“RBOC”), such as 

U S WEST, may provide in-region interLATA services. Congress properly determined 

that an RBOC‘s entry into the long distance market would be anti-competitive unless the 

RBOC’s local market power is “first demonstrably eroded by eliminating barriers to local 

competition.”’ To demonstrate compliance with Section 27 1, therefore, U S WEST must 

show that it has made real, significant, and irreversible steps to open its local market in 

Oregon, both in statements of policy and in actual implementation of policy.’ All of the 

“various methods of entry into the local telecommunications market contemplated by the 

15 

16 

17 

18 

Act -- construction of new facilities, purchase of unbundled network elements, and resale 

-- [must] be truly available,”’ in the manner proscribed by the Act, the Federal 

Communications Commission (“FCC”) regulations and orders and state commissions 

before U S WEST can be found to have actually opened its local markets. 

19 The FCC has concluded that to make a yrinin facie case that it is meeting the 

20 

Application of Ameritech Michigan Pursuant to Sectioit 2 71 ?f the Conintunications Act of 1934, as aineiided, to 1 

Provide In-Region, InterLATA services in Michigan. CC Docket No. 97-1 37, Memorandum Opinion and Order. 
FCC 97-298 (released August 19, 1997) g[ 18 (“Anieritech Michigan Order,’). 

@ Id. 
Id., ‘1[ 21. 
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requirements of a particular checklist item, an RBOC must: 

- 
3 
4 
5 
6 
7 
8 
9 

10 
11 

12 

13 

14 

15 

16 

18 

19 

20 

demonstrate that it is providing access or interconnection pursuant 
to the terms of that checklist item. The Commission has previously 
concluded that, to establish that i t  is "providing" a checklist item, a 
BOC must demonstrate that i t  has a concrete and specific legal 
obligation to furnish the item upon request pursuant to a state- 
approved interconnection agreement or agreements that set forth 
prices and other terms and conditions for each checklist item, and 
that it is currently furnishing, or is ready to furnish, the checklist 
item in the quantities that competitors may reasonably demand and 
at an acceptable level of quality.4 

Accordingly, U S WEST must demonstrate that i t  has a concrete and specific legal 

obligation to provide each checklist item in a manner that is consistent with the 

requirements of Sections 271, 251 and 252 of the Act. To meet this burden, U S WEST 

must demonstrate that its legal obligations have been met through its Oregon-approved 

interconnection agreements ("ICAs") or U S WEST may rely on its Statement of 

Generally Available Terms ("SGAT") for elements and services not otherwise dealt with 

in the ICAs. 

Second, it must be determined whether U S WEST is currently furnishing, or is ready to 

furnish, the checklist item in the quantities that competitors may reasonably demand and 

21 at an acceptable level of quality. 

22 Q. 

23 

SHOULD U S WEST'S PERFORMANCE UNDER CHECKLIST ITEM NUMBER 

3 (THE SECOND PRONG OF THE ANALYSIS) BE ASSESSED AT THIS TIME? 

24 A. No. While a number of the Checklist Items at issue in this workshop have performance 

25 metrics and U S WEST has provided limited performance data, in some cases, and 

' Application of BellSouth Corporation pursuant to Sectioii 271 of the Cotiiriiuriicatioris Act of 1934, as amended, to 
provide in region-inter LATA services in Louisiana. CC Docket No. 98- 12 1, FCC 98-27 1, released October 13, 
1998,154 ("BellSouth Second Louisiaria Order"): Ameritech Micltigan Order, 110. 
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proposed metrics, in other cases, for all of the checklist items at issue here, performance- 

related issues should not be considered at this time. Performance related issues should 2 

3 not be considered until OSS testing is complete.5 The results of the OSS test encompass 

4 all performance measures related to all checklist items, and any evaluation of 

5 performance should await completion of the OSS test that governs that performance. 

6 Q. WHY SHOULDN’T THE COMMISSION CONSIDER PERFORMANCE NOW? 

7 A. 

8 

9 

10 

Performance measurement data is inextricably linked to a discussion of Operational 

Support System (“OSS”) issues. Both performance metrics and the testing of 

U S WEST‘s performance is under consideration in the Regional Oversight Committee 

(“ROC”) process established to test U S WEST‘s OSS. ROC is in the process of 

11 

@ 12. 

13 

14 

15 

16 

developing appropriate performance metrics to measure U S WEST’s performance under 

the standards established by the FCC under Section 27 1. Once these metrics are 

complete, U S WEST’s performance will be measured in the Third Party Testing process 

to assess U S WEST’s compliance with Section 27 1 .  As part of this process, an 

independent third party will audit U S WEST‘s performance data. This is a critical part 

of the ROC collaborative process because inconsistent use, collection and examination of 

17 data will render the measurements inaccurate. 

18 

19 

20 

Allowing the ROC collaborative process to complete the development, review and audit 

of U S WEST’s performance measures and data submitted thereunder is critical because 

AT&T‘s careful examination of U S WEST’s performance measurement data in other 

21 

Order Adopting Suppleniental Jriterprerive arid Policy Statenient OII Process arid Evidentian Requirements, 
Docket No. UT- 970300, p. 8. 
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Section 271 proceedings to date has shown that it is often unclear what data U S WEST is 

10 

I 1  

13 

14 

15 

16 

17 

18 

19 

20 

21 

actually reporting. One problem is that U S WEST does not provide the raw data from 

which its results are generated. AT&T has discovered through data requests and cross- 

examination in these proceedings that U S WEST is prone to inconsistent treatment of 

CLEC and U S WEST internal data, e.g., U S WEST may not include some data when 

measuring CLEC results but may include it when measuring U S WEST's internal 

performance, or vice versa. This inconsistent treatment results in potentially erroneous 

conclusions that U S WEST's performance for CLECs is better than it really is, and that 

U S WEST's performance to itself and its retail customers is worse than i t  really is. 

ROC recognized the potential for data disputes and appropriately decided that an 

evaluation of U S WEST's data collection, analysis and reporting processes, and a review 

of U S WEST's actual data, is necessary before U S WEST-provided data can be relied 

upon. Therefore, the Oregon Commission should wait until the entire ROC OSS test is 

concluded satisfactorily before it considers any performance data. Similarly, the Oregon 

Commission should not approve any particular performance metrics proposed by 

U S WEST until the ROC performance metric development process is complete. Thus, 

for purposes of determining U S WEST'S compliance with these performance-related 

checklist items. the Commission should reserve final resolution of these checklist items 

until the ROC collaborative process is complete and proper performance measurement 

data has been produced and assessed. This is consistent with the approach taken by the 

Arizona, Colorado and Washington Commissions. 
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I Q. PLEASE SUMMARIZE YOUR TESTIMONY REGARDING THESE 

- 9 CHECKLIST ITEMS. 

3 A. In its testimony, U S WEST relies exclusively on its SGAT when describing how it 

4 complies with these checklist items. U S WEST has readily conceded that many of its 

5 checklist obligations are not satisfied by provisions in its approved ICAs, particularly 

6 obligations that stem from more recent FCC orders6 Accordingly, from purely an ICA 

7 standpoint, U S WEST has not met its burden of proof. 

8 Instead, U S WEST’s testimony focuses entirely on its SGAT to demonstrate compliance 

9 with these checklist obligations. This is the approach that U S WEST has taken in other 

10 states, as well. Therefore, the focus of AT&T‘s testimony will be to analyze whether the 

1 1  SGAT submitted by U S WEST sets forth the concrete and specific legal obligations to 

furnish these seven checklist items. In fact, AT&T and U S WEST have engaged in 

13 extensive negotiations in other state workshops to address the concerns AT&T has raised 

14 regarding the SGAT’s compliance with Section 27 I for the checklist items at issue. The 

15 parties have made considerable progress in those nesotiations and many of AT&T’s 

16 concerns have been addressed by revisions that have been incorporated into the SGAT 

17 that U S WEST has filed in Oregon. Still more revisions have been made to the SGAT as 

18 a result of ongoing discussions between the parties. These latter revisions have not yet 

19 been submitted in Oregon. However, despite significant progress on many issues, there 

20 
See U S WEST‘s Comments Regarding Its Statement of Generally Available Terms and Conditions, I n  the Matrer 

of U S WEST Communications, lnc. ‘s Statenzerit of General!\l Available Ternis Piirsiinrit to Section 252(f) of the 
Telecommuriicatioiis Act of 1996, Docket No. UT-003040. pp. 2-3.4. dated May 17, ZOO0 (“V S WEST SGAT 
Comnienrs”) (“The SGAT. unlike current Commission approved interconnection agreements. (which in many 
instance are years old), contains provisions for new services per recent FCC‘s (sic) orders. such as line sharing, high 
capacity loops, and UNE combinations.”) (“The SGAT is the most up-to-date statement of U S WEST‘s legal 
obligations under section 27 1.. .”). 
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1 remain disputed issues on several checklist items. In addition, certain issues raised by 

2. AT&T have been deferred to other checklist items. Specifically, access to rights of way 

3 in connection with access to subloops/MDUs was deferred to Checklist Items 2 and 4, 

4 LRN issues were deferred to Checklist Item 1 ,  number porting issues and their impact on 

5 access to 9 1 1 were deferred to Checklist Item 1 1, and issues surrounding the 

6 reassignment of ported numbers to U S WEST customers was deferred to Checklist Item 

7 1 1 .  These issues should also be deferred in Oregon. 

8 

9 

To aid the Commission, Commission Staff and other parties, my testimony has been 

structured to summarize AT&T' s previous concerns and describe how those concerns 

10 have been resolved in the course of the various Section 27 1 workshops. To the extent 

11 

@ 12 

issues remain disputed, AT&T has provided a more detailed explanation of its concerns 

regarding U S WEST'S compliance for those issues. 

1.3 Q. 

14 

15 

16 CHECKLIST ITEM? 

17 A. 

FOR THOSE ITEMS WHERE AT&T IS SATISFIED THAT THE SGAT 

REFLECTS AN APPROPRIATE LEGAL OBLIGATION, IS THAT SUFFICIENT 

TO SHOW THAT U S WEST HAS SATISFIED SECTION 271 FOR THAT 

No. First, while the SGAT may reflect an appropriate legal obligation, U S WEST must 

18 also demonstrate that it has satisfied the second prong of the Section 27 1 analysis by 

19 

20 

21 

22 

presenting evidence that it is currently furnishing, or is ready to furnish, the checklist 

item in the quantities that competitors may reasonably demand and at an acceptable level 

of quality. This is the performance-related evidence that will be established as part of 

later proceedings once the ROC testing is completed. 
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In addition, because the SGAT has not yet been approved by the Commission, i t  has 

merely been allowed to go into effect, it cannot be relied upon to satisfy U S WEST’S 2 

3 legal obligation. 

4 

5 

6 

7 

Further, although U S WEST claims that CLECs can “opt into” the provisions in its 

SGAT, it only allows them to do so if the provision does not otherwise “lose its context” 

or so long as the CLEC “maintains the context.”’ As a result, U S WEST has substantial 

and unfettered discretion to deny CLECs’ request to pick portions of the SGAT and make 

8 

9 

10 

11 

them part of their interconnection agreement. Incorporation of portions of the SGAT into 

CLEC interconnection agreements must be liberally permitted in order for U S WEST to 

be truly “offering” any particular service or network element. To that end, AT&T has 

been negotiating “pick and choose” procedures with U S WEST that AT&T will 

ultimately recommend be incorporated into the SGAT. 

13 11. U S WEST’S COMPLIANCE FILING 

13 

15 Q. 

16 CHECKLIST ITEM 3? 

17 A. 

A. 

WHAT MUST U S WEST PROVE TO DEMONSTRATE COMPLIANCE WITH 

Checklist Item 3: Access to Poles, Ducts, Conduits and Rights of Way. 

Section 27 l(c)(2)(B)(iii) requires BOCs to provide “nondiscriminatory access to the 

18 

19 

poles, ducts, conduits, and rights-of-way owned or controlled by the [BOC] at just and 

reasonable rates in accordance with the requirements of section 224.”’ 

U S WEST SGAT Comments, p. 4. 
BellSouth Second Loirisiarin Order. ‘fi 17 1. 

7 
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3 

4 

5 

6 

7 

8 

9 

10 

1 1  

13 

14 

15 

16 

In the Local Corizpetitioiz Order, the FCC interpreted section 25 1 (b)(4) as requiring. 

nondiscriminatory access to incumbent local exchange carriers' ("LECs") poles, ducts, 

conduits and rights-of-way for competing providers of telecommunications services in 

accordance with the requirements of section 224.9 The FCC has reinforced the 

requirements set out in its Local Conipetition Order in its recent Order on 

Recoiisideratioiz." In addition, the FCC more recently interpreted the revised 

requirements of Section 224 governing rates, terms and conditions for 

telecommunications carriers' attachments to utility poles in the Pole Attacl?nzerzt 

Telecorniiiuiiiccrtioiis Rate Oi-der. 1 1  

Section 224(f)( 1 ) states that "[a] utility shall provide a cable television system or any 

telecommunications carrier with nondiscriminatory access to any pole, duct, conduit, or 

right-of-way owned or controlled by it."'' Notwithstanding this requirement, Section 

224(f)(2) permits a utility providing electric service to deny access to its poles, ducts, 

conduits, and rights-of-way, on a nondiscriminatory basis, "where there is insufficient 

capacity and for reasons of safety, reliability and generally applicable engineering 

 purpose^.^^ l 3  

lnzplenzeritatioir of tlie Local Competitiori Provisions qf the Telecoiiim~rnicatioris Act of 1996, First Report and 9 

Order, CC Docket No. 96-98. FCC 99-325 (rel. Aug. 8. 1996) ("Lncal Conipetitiori Order"). 
lo Iinplementatiori of the Local Conzpetitiori Provisions of tlie Telecoiiiriii4riicatioris Act qf 1996. Order on 
Reconsideration. CC Docket No. 96-98. FCC 99-266 (rel. Oct. 26, 1999) ("Order on Reconside~ation "). 
" Inzplenientation of Section 703(e) of the Telecoiiiniurricotioris Act of 1996, Aniendnierit of the Coniniissiori S Rules 
arid Policies Goiw-ning Pole Attachinents, CS Docket No. 97-15 1. 13 FCC Rcd 6777 (1998) ("Pole Attachnreiit 
Teleconiniuiiicatioris Rate Order"). 

47 U.S.C. 5 224(f)( 1) .  Section 224(a) defines "utility" to include any entity, including a LEC. that controls, 
"poles. ducts, conduits. or rights-of-way used. in whole or in part. for any wire communications." 47 U.S.C. 5 
224(a)( 1). 
l 3  47 U.S.C. 5 224(f)(2). @ 
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3 

4 

8 

9 

10 

11 

13 

14 

15 

16 

17 

1s 

Section 224 also contains two separate provisions governing the maximum rates that a 

utility may charge for "pole attachments."" Section 224(b)( 1 ) states that the 

Commission shall regulate the rates, terms, and conditions governing pole attachments to 

ensure that they are "just and reasonable."'s Notwithstanding this general grant of 

authority, Section 224(c)( 1 )  states that "[nlothing in [section 3241 shall be construed to 

apply to, or to give the Commission jurisdiction with respect to the rates, terms, and 

conditions, or access to poles, ducts, conduits and rights-of-way as provided in [section 

224(f)], for pole attachments in any case where such matters are regulated by a State." In 

addition, Section 224 expressly excludes incumbent LECs, such as U S WEST from the 

class of persons entitled to such access.'6 

In its Bell South Second Louisiana decision. the FCC concluded that BellSouth 

demonstrated that it was providing nondiscriminatory access to its poles, ducts, conduits, 

and rights-of-way at just and reasonable rates, terms and conditions by demonstrating that 

it has established nondiscriminatory procedures for: ( 1 ) evaluating facilities requests 

pursuant to Section 224 of the Act and the Local Cornperitioiz Order; (2) granting 

competitors nondiscriminatory access to information on facilities availability; (3) 

permitting competitors to use non-BellSouth workers to complete site preparation; and 

(4) compliance with state and federal rates. 

19 

'' Section 224(a)(4) defines "pole attachment" as "any attachment by a cable television system or provider of 
telecommunications service to a pole, duct. conduit, or right-of-way owned or controlled by a utility." 47 U.S.C. $ 
224(a)(4). 

I6 See 47 U.S.C. Q 224(a)(5) and 224(f)( 1 )  and Local Cornpetition Order, ¶ 1231. 
47 U.S.C. Q 224(b)( 1). a 



AT&T/ll 
SekicNl 1 

1 The FCC specifically concluded that: 

9 * 

3 
4 
5 
6 
7 
8 
9 

10 
1 1  
12 
13 
14 
15 

consistent with the Commission's regulations implementing section 224, 
we conclude that BellSouth must provide competing telecommunications 
carriers with access to its poles, ducts, conduits, and rights-of-way on 
reasonable terms and conditions comparable to those which it provides 
itself and within reasonable time frames. Procedures for an attachment 
application should ensure expeditious processing so that "no [BOC] can 
use its control of the enumerated facilities and property to impede, 
inadvertently or otherwise, the installation and maintenance of 
telecommunications . . . equipment by those seeking to compete in those 
 field^."'^ Pursuant to the Commission's rules, BellSouth must deny a 
request for access within 45 da s of receiving such a request or it will 
otherwise be deemed granted.' If BellSouth denies such a request, it must 
do so in writing and must enumerate the reasons access is denied, citing 
one of the permissible grounds for denial discussed above." 

L7 

16 A lack of capacity on a particular facility does not entitle a BOC to deny a request for 

17 access. Sections 224(f)( 1)  and 224(f)(2) require a BOC to take all reasonable steps to 

18 accommodate access in these situations. If a telecommunications carrier's request for 

19 access cannot be accommodated due to a lack of available space, a BOC must modify the 

20 facility to increase capacity under the principle of nondiscrimination." 

21 Q. DOES U S WEST HAVE THE LEGAL OBLIGATION IN ITS ICAS OR SGAT TO 

22 PROVIDE NONDISCRIMINATORY ACCESS TO POLES, DUCTS, CONDUITS, 

23 AND RIGHTS OF WAY? 

24 A. No. While the language in AT&T's and U S WEST'S ICA is fairly encompassing, it does 

25 not reflect all of the new obligations that have been established by the FCC in more 

26 recent orders." Similarly, the TCG ICA does not include the mandate of recent FCC 

Local Coinperition Order. 4[ 1123. 
47 C.F.R. Q 1.1403(b). 
BellSoutli Second Louisiana Order. 176. 
Local Competitioii Order, 91 1224. 
See, e.g, Order 011 Reconsiderarion. 

18 

19 

20 * 21 
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orders, and less extensive language relating to access to poles, ducts conduits, and rights 

- 7 of way. 

3 

4 

5 

6 

7 

8 

With respect to the SGAT, AT&T and MCI raised a number of issues in the Arizona, 

Colorado and Washington 27 1 workshops regarding the SGAT’s provisions addressing 

access to poles, ducts, conduits, and rights of way. The majority of AT&T’s concerns 

were addressed through revisions made by U S WEST to its SGAT and via 

representations made by U S WEST in the course of the workshop. The discussion below 

explains these issues and, in some instances, any steps that need to be taken in Oregon to 

9 address these issues. In addition, there remain several disputed issues that have not been 

10 resolved to date. I address those issues as well below. 

11 Q. 

13 

13 

14 A. 

15 

16 

17 

18 

19 

PLEASE SUMMARIZE THE ISSUES THAT WERE RAISED BY AT&T IN THE 

OTHER STATES ON THIS CHECKLIST ITEM AND HOW THEY WERE 

RESOLVED. 

First, in the other state workshops, AT&T raised concerns that the SGAT did not provide 

assurances to CLECs that U S WEST will provide access to poles, ducts, conduit and 

rights-of-way “owned or controlled by” U S WEST, as is required by the Act. Without 

such assurances, U S WEST would not be legally bound to provide access to the full 

panoply of poles, ducts, conduits and rights-of-way required by the Act. U S WEST has 

addressed this concern with revisions to Sections 10.8.1.1 and 10.8.1.2. 

20 

21 

However, AT&T has requested that U S WEST further clarify this obligation by 

including language that demonstrates that in the event U S WEST exercises its control 

either directly or indirectly, AT&T will be afforded the requisite access and/or rights and 



AT&T/11 
SekicMl3 

the means to determine those rights. In AT&T's experience in acquiring rights with 

2 

3 

4 

8 

9 

10 

11 

14 

15 

16 

17 

18 

19 

20 

21 

building owners, U S WEST may exercise a degree of indirect control over the building 

owner, so that for all intents and purposes, U S WEST is in ultimate control of access to 

such poles, ducts, conduits and rights of way. The language requested by AT&T clarifies 

that in these circumstances U S WEST may not avoid its responsibilities by arguing that 

U S WEST lacks any direct control. The SGAT provides that U S WEST must provide 

access to ROW, conduit, etc. that U S WEST owns or controls. However, the SGAT 

provides no means to determine when U S WEST owns or controls such access. Issues 

have arisen that demonstrate the need for CLECs to have access to the agreements that 

U S WEST has with private landowners and building owners in order to determine the 

scope of U S WEST' ownership and control. For example, a CLEC may be given access 

to ROWS or conduit by a building owner based upon the representation of the building 

owner that he/she controls such access. U S WEST disconnects the CLEC's facilities and 

disrupts customer service, claiming that U S WEST controls the conduit and the CLEC 

has no authorization to place facilities in the conduit. Absent access to the agreement, the 

CLEC has no means to protect its facilities and customer service. It has no way to 

determine who owns or controls the conduit. A solution would be to allow for CLEC 

access to the agreements before the CLEC facilities are installed so that a proper 

determination of ownership and control can be established. This proposed requirement is 

discussed in greater detail below in my discussion of remaining issues with the SGAT 

language. 

Second, in Section 10.8.1.2, AT&T raised concerns regarding the issue of ownership of 

innerduct that is placed by a CLEC in an empty U S WEST duct. U S WEST has 
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modified Section 10.8.1.2 of the SGAT to accommodate this concern. However, as 

2 

8 

9 

10 

13 

14 

15 

16 

17 

18 

19 

20 

described below, AT&T has other concerns about U S WEST‘s SGAT Section 10.8.1.2. 

Third, U S WEST did not specifically grant access rights to rooftop space on U S WEST 

buildings. In the Arizona workshops, U S WEST stated that Section 10.8.1.3 includes 

such access to the extent the space is owned or controlled by U S WEST. With this 

confirmation, AT&T considers this issue resolved, subject to the control determination 

addressed above. 

Fourth, Section 10.8.2.4 previously obligated U S WEST to provide relevant plats, maps, 

engineering reports and other data within any time frame if such requests involve the 

gathering of plats from multiple locations. At a minimum, U S WEST should be 

obligated to provide such information within a reasonable time period, not to exceed 60 

days. In recent workshops in other jurisdictions U S WEST has proposed changes to 

Section 10.8.2.4 to correct this issue. 

Fifth, Section 10.8.2.5 ambiguously limited U S WEST‘s obligations to construct, install, 

modify or place Poles/Innerduct as required by the Pole Attachment Act of 1934 or as 

otherwise “expressly” provided in the SGAT. U S WEST has agreed in other state 

workshops to incorporate all other relevant state and municipal laws in this regard, and 

AT&T expects U S WEST to do the same in Oregon. 

Sixth, the SGAT failed to acknowledge that U S WEST may only deny a request for 

access for reasons of safety, reliability and generally applicable engineering purposes, 



AT&T/l 1 
SekicWl5 

10 

11 

13 

14 

15 

16 

17 

18 

19 

20 

provided these principles are applied in a nondiscriminatory manner.” If a CLEC request 

for access cannot be accommodated due to a lack of available capacity, U S WEST must 

modify the facility to increase its capacity under the principle of nondiscrimination and 

must explore accommodation in good faith with the party seeking access.23 U S WEST 

revised Section 10.8.2.6 to address this concern. 

Seventh, U S WEST may not reserve space for the provision of telecommunications or 

video service to the detriment of a new entrant, although the utility may reserve space for 

its core utility service.” The SGAT was completely silent on when and how U S WEST 

will reserve space for itself. U S WEST revised Section 10.8.2.6 to address this issue. 

Eighth, U S WEST did not make any affirmative statement as to what poles, ducts, 

conduits and rights-of-way will be made available or where those will be made available. 

AT&T asserted that it must be clear that U S WEST is obligated to provide access to all 

poles, ducts, conduits and rights-of-way, whether on public property, private property or 

owned property, that is owned or controlled by U S WEST. Similarly, U S WEST makes 

no affirmative statement about access to Multiple Dwelling Unit (“MDU”) and other 

multiple tenant environments. The FCC has tentatively concluded that the obligations 

under Section 224 encompass in-building conduit, such as riser conduit, that may be 

owned or controlled by U S WEST.” Availability of space on rooftops of U S WEST 

buildings and public and private buildings where U S WEST has access was also not 

22 47 U.S.C 5924(0(2); Local Conlpetitioiz Order, ‘fi 1922. 
” 47 U.S.C 5224(0(2): Order on Reconsideration. ¶ 8. 
2J Local Conzpetitiori Order, ‘fi 1 120. 
2s Proniotion of Conipetitive Netrvorks in Local Teleconinziciiicatiorls Market. Notice o f  Proposed Rulemaking and 
Notice of Inquiry, WT Docket No. 99-217. FCC 99-14], ‘fi 44 (rel. July 7. 1999). 
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mentioned. U S WEST has proffered a revisions of Section 10.8.1.3 to generically 

3 

8 

9 

10 

I 1  

13 

14 

15 

16 

17 

18 

19 

10 

21 

address this issue. However, as will be addressed below, U S WEST's proposal has only 

addressed part of this issue, and AT&T and other CLECs have additional concerns. 

Ninth, the SGAT specifically prohibited CLECs from making splices in the central office 

manhole, while acknowledging U S WEST's right to do so. AT&T believed that this 

provision violated U S WEST'S obligation to provide nondiscriminatory access. 

U S WEST has amended Section 10.8.2.9 to accommodate this concern. 

Tenth, AT&T expressed concern that numerous requirements associated with the cost of 

replacement or modification of existing poles, ducts, conducts or innerduct that had been 

addressed by the FCC were not fully reflected in the SGAT. U S WEST revised Section 

10.8.3.10 to conform the cost requirements to the relevant requirements in the FCC 

Orders. 

Eleventh, in Section 10.8.2.15 and 10.8.3.16, U S WEST set up a curious dichotomy: 

CLECs were required to pay for all inspections during construction and afterwards, but 

U S WEST disclaimed any liability in respect to such construction and the related 

inspections. In effect, U S WEST asked to be paid without assuming any responsibility. 

U S WEST has agreed to delete. the provision in Section 10.8.2.16 that disclaimed such 

liability. 

Twelfth, AT&T voiced concerns about U S WEST's ability to terminate an order for 

poles, ducts, conduits and rights of way in Section 10.8.2.18. In short, AT&T was 

concerned that without a precise definition of "cause" in the SGAT, U S WEST would be 
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afforded too much discretion in terminating orders for poles, ducts, conduits and rights- 
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10 

1 1  

13 

14 
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16 
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18 

19 

20 

21 

of-way. U S WEST has proffered changes to this provision that address AT&T’s issues. 

Thirteenth, Section 10.8.2.19 of an earlier draft of the SGAT required CLECs to give up 

the use of poles, ducts, conduits and rights-of-way when U S WEST decides to abandon 

those or to buy the poleshnerduct from U S WEST. If U S WEST sells poles or 

innerduct to another party, the SGAT seemed to preclude the CLECs‘ right to any 

ongoing use. This preclusion could be very expensive for the CLECs and potentially 

disruptive to existing service. AT&T asserted that U S WEST should include provisions 

in any contract for sale of poles, innerduct or rights-of-way that protects existing and 

continuing CLEC use of the conveyed poles, conduits, ducts or rights-or-way. 

U S WEST should further protect CLECs’ interests in poles, ducts, conduits and rights- 

of-way when U S WEST sells an exchange outright. Section 10.8.2.19 of the SGAT was 

amended to accommodate these concerns. 

Fourteenth, U S WEST in Section 10.82. I4 improperly allowed itself to recover the costs 

of any inspection conducted by U S WEST in which a violation, hazard or other breach 

of the SGAT is detected. There was no materiality standard qualifying this right of 

recovery, thereby creating an incentive for U S WEST to press minor or inconsequential 

issues to permit recovery. U S WEST has now agreed to recover its costs of inspection 

upon verification that a material violation or breach has occurred as outlined in Section 

10.8.2.20. 

Finally, AT&T and Cox raised concerns regarding U S WEST’S provisioning of access to 

MDUs, expressing concerns regarding the use of exclusive arrangements with MDU and 
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campus business owners/operators that work to exclude CLECs from accessing rights of 

way of the MDUs and campus businesses. This exclusion prevents CLECs from 

providing competitive service to residential and business customers located within the 

complexes. In Arizona, the parties agreed to defer this issue to Checklist Item 2 (UNEs), 

and Checklist Item 4 (Loops and Subloops). AT&T agrees to defer this issue in Oregon 

to the workshops on Checklist Items 2 and 4. If not, AT&T requests an opportunity to 

supplement these comments to address these issues, or to discuss its concerns during the 

scheduled workshops. 

9 Q. ARE THERE ANY REMAINING ISSUES WITH THE SGAT LANGUAGE 

U S WEST HAS PROPOSED ON THIS CHECKLIST ITEM? 

Yes. First, U S WEST also inappropriately insists that the “rights, benefits and 

obligations” of the SGAT‘s section on Poles, Ducts, Conduits and Rights of Way be 

made reciprocal. See SGAT Section 10.8.1.1, 10.8.1.2 and 10.8.1.3. Section 251(b)(4) 

10 

1 1  A. 

12 

13 

14 provides that all local exchange carriers have “the duty to afford access to the poles, 

15 

16 

17 

ducts, conduits, and rights-of-way of such carrier to competing providers of 

telecommunications services on rates, terms, and conditions that are consistent with 

Section 224.“ Although at first blush, this section seems to be broadly applicable, 

18 Section 224 significantly narrows that application by excluding any incumbent LEC from 

19 

20 

the definition of “telecommunications carrier” for purposes of Section 224. Specifically, 

Section 224(f)(l) provides that “[a] utility shall provide . . . any telecommunications 

21 carrier with nondiscriminatory access to any pole, duct, conduit, or right-of-way owned 

-- 7 3  or controlled by it.” Section 224(a)(5), however, provides that “for the purposes of this 

section, the term ‘telecommunications carrier’ . . . does not include any incumbent local 1. 23 
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exchange carrier as defined in Section 25 1 (h)." U S WEST is an incumbent local 
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19 

30 

21 

22 

exchange carrier as defined in Section 25 1 (h). Therefore, CLECs have no obligation to 

provide reciprocal access to U S WEST. 

Ignoring for a moment that such obligations should not be made reciprocal, AT&T 

believes that any reciprocal obligation should not be contained within the SGAT. Here, 

imposing a further requirement on any CLEC to reciprocally provides access to poles, 

ducts, conduits and rights-of-way as part of its generally available terms burdens the 

CLEC's access to U S WEST's poles ducts, conduits and rights of way. Such burden or 

condition is a fatal flaw in U S WEST's obligations to provide access under Checklist 

Item 3. 

Second, in Section 10.8.2.8, U S WEST obligates all CLECs to obtain the necessary 

authority to occupy ROW and/or Polesflnnerduct. While perfectly appropriate, 

U S WEST fails to obligate itself to provide agreements that it may have that relate to 

such ROW or Poles/Innerduct upon the request of the CLEC, thereby unnecessarily 

hampering the CLEC from concluding its agreement with the owners of these rights. 

AT&T has experienced situations in its negotiations with municipalities and private 

owners that provision of such agreements would have greatly accelerated its negotiations 

and U S WEST has refused to provide them. U S WEST should be affirmatively 

obligated in the SGAT to provide upon the request of a CLEC any and all documents 

relevant to U S WEST rights and obligations concerning a ROW or Polesflnnerduct. In 

this respect, AT&T has proposed language for Section 10.8.4.1.3 of the SGAT as 
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follows: 

Inquiry Review - ROW - Prior to ordering access to ROW, 
U S WEST shall, upon request of CLEC, provide a copy of ROW 
agreements to CLEC within 10 business days of the request. 
U S WEST may redact such information in the agreement as 
provided that constitute such trade secret or proprietary 
information which if otherwise disclosed would both violate 
U S WEST obligations to the property owner for which the ROW 
runs and does not involve information that could indicate or be 
used as evidence of discriminatory treatment for CLEC. 

- 
3 
4 
5 
6 
7 
8 
9 

10 

Furthermore, U S WEST should clearly obligate itself not to prevent or delay any third 11 

12 party assignment of ROW to AT&T. Although U S WEST has proffered its own 

language for this Section in recent workshops in other jurisdictions, such language does 13 

not adequately address AT&T’s concerns. In the Colorado workshops, the parties have 14 

been charged with drafting certain compromise language. To the extent that the parties 15 

work their results in acceptable compromise on this issue, AT&T expects the 

17 compromise to be made available in Oregon. 

Third, in Section 10.8.2.20, U S WEST conditions a CLEC‘s access to poles, ducts, 18 

conduits and rights of way on the “requirements and specifications of the current 19 

applicable standards of Bellcore Manual of Construction Standards, the National 20 

Electrical Code, the National Electrical Safety Code, and the rules and regulations of the 21 

Occupational Safety and Health Act . . .,” all of which are incorporated into the SGAT 22 

by reference. This paragraph is problematic in at least two ways. First, this paragraph 23 

purports to reconcile potential discrepancies among these standards by requiring that 24 

“[wlhere a difference in specifications exists, the more stringent shall apply.” This 25 

provision makes U S WEST’S standards regarding access to poles, ducts, conduits and 26 

rights of way unreasonably restrictive. A more permissive and procompetitive approach 
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would be to require that the less stringent specification shall apply. Second, this . 
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paragraph makes reference to “U S WEST’s procedures governing its standard 

maintenance practices,” but the paragraph does not explain these “procedures,” does not 

incorporate such “procedures” into the SGAT by reference (as it does with the others 

mentioned previously) and, does not make clear whether these “procedures” supplement 

or supercede the standards mentioned previously. U S WEST has not presented these 

procedures as evidence in this proceeding. Therefore, there is no way to evaluate the 

terms and conditions set forth in these procedures. In short, there is no way for this 

Commission to ascertain whether these procedures are consistent with the law and 

implementing FCC regulations and orders and are nondiscriminatory. Nor is there any 

way to determine if the terms and conditions set forth in the document are consistent with 

the provisions of the SGAT. For this reason alone, U S WEST cannot satisfy checklist 

item 3. Given U S WEST‘s reliance on extrinsic standards, which are at least verifiable 

and the product of known, industry standard development processes and U S WEST’s 

explicit (if restrictive) process for dealing with conflict among them, U S WEST‘s 

reference to additional “procedures” is too vague. This section should be revised. 

Recently, U S WEST expressed a willingness to address AT&T‘s concerns in more 

detail, but as of the date of this testimony AT&T has not reviewed U S WEST’s specific 

proposal and cannot consider its issues yet resolved. 

Finally, during the workshop discussions and through AT&T‘s experience, there has been 

some controversy as to the comprehensiveness of the definitions of the poles, ducts and 

rights of way AT&T is entitled to be provided access to. Specifically, in a situation in 

Arizona, AT&T was denied access to a building riser that U S WEST owns. As a result 



AT&T/I 1 
S eki cW2 2 

1 

3 

4 

5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 

21 

33 

24 

25 

of this dispute, U S WEST disconnected customers of AT&T. To avoid potential conflict 

in this area and any use of such ambiguity to U S WEST’s benefit, AT&T suggests that 

the U S WEST SGAT reflect the agreed upon language used in the majority of states 

throughout the U S WEST territory: 

“Poles, ducts, conduits and ROW’ refer to all the physical facilities 
and legal rights which provide for access to pathways across public 
and private property. These include poles, pole attachments, ducts, 
innerducts, conduits, building entrance facilities, building entrance 
links, equipment rooms, remote terminals, cable vaults, telephone 
closets, building risers, rights-of-way, or any other requirements 
needed to create pathways. These pathways may run over, under, 
across or through streets, traverse private property, or enter multi- 
unit buildings. A Right-of-way (“ROW’) is the right to use the 
land or other property owned, leased, or controlled by any means 
by U S WEST to place poles, ducts, conduits and ROW or to 
provide passage to access such poles, ducts, conduits and ROW. A 
ROW may run under, on, or above public or private property 
(including air space above public or private property) and shall 
include the right to use discrete space in buildings, building 
complexes, or other locations. 

Additionally, in this context, AT&T believe that a warranty from US WEST that it shall 

provide non-discriminatory access to poles, ducts, conduits and rights of way, as defined 

above, is important to clearly reflect U S WEST‘s obligations and to provide legal 

remedy under warranty should a violation occur. In light of the ever evolving nature and 

corporate structure of U S WEST business, the obligation not to discriminate should 

26 benchmark how U S WEST treats itself, affiliates and others. 

27 Q. WHAT IS YOUR CONCLUSION REGARDING CHECKLIST ITEM 3? 

28 A. 

29 

Given that the revised language worked on by the parties in Arizona, Colorado and 

Washington has been incorporated in the Oregon SGAT and assuming the subloopMDU 

issue is deferred in Oregon as it was in Arizona and Colorado, the only unresolved issues 
030 
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on Checklist Item 3 relate to the additional concerns raised above. As currently drafted, 

these provisions are not consistent with the Act and must be rejected. The imposition of 2 

3 these inappropriate obligations must be eliminated before U S WEST can be found in 

4 compliance with Checklist Item 3. 

5 Q. DOES THIS CONCLUDE YOUR TESTIMONY? 

6 A. Yes. 
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AFFIDAVIT OF DOMINICK SEKICH REGARDING 
ACCESS TO POLES, DUCTS, CONDUITS, AND RIGHTS-OF-WAY 

I. STATEMENT OF QUALIFICATIONS 

My name is Dominick Sekich. I am a Senior Attorney with AT&T Corp. My business 

address is 1875 Lawrence Street, Denver, Colorado 80202. I am filing this testimony on behalf 

of AT&T Communications of the Mountain States, Inc. and AT&T Communications of the 

Midwest, Inc. (collectively "AT&T"). 

I received a BA from Colorado College in 1987 and a J.D. from Georgetown University 

in 1991. I have practiced law in private firms and with AT&T Corp. I have been employed by 

AT&T Corp. as a lawyer since 1996. 

I have been involved in AT&T's State Law and Government Affairs Department since 

1996, primarily serving as a commercial lawyer. I have negotiated numerous interconnection 

agreements and amendments to interconnection agreements with U S WEST. I have supported 

AT&T's efforts in arbitrating interconnection agreements. In addition, I have counseled my 

client on numerous issues related to interconnection, resale and purchase of unbundled elements. 

11. PURPOSE OF AFFIDAVIT 

The purpose of this Affidavit is to review the terms and conditions under which Qwest 

offers new entrants in the multi-state states checklist item 3, nondiscriminatory access to poles, 

ducts, conduits and rights-of-way, established under Section 27 1 of the Telecommunications Act a 
1 
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@ of 1996 (the “Act”). Mr. Ken Wilson will address the remaining checklist items that are at issue 

in this workshop for AT&T 

The competitive checklist and other requirements of Section 27 1 prescribe the 

mechanism by which a Regional Bell Operating Company (“RBOC”), such as Qwest, may 

provide in-region interLATA services. Congress properly determined that an RBOC’s entry into 

the long distance market would be anti-competitive unless the RBOC’s local market power is 

“first demonstrably eroded by eliminating barriers to local competition.”’ To demonstrate 

compliance with Section 27 1 ,  therefore, Qwest must show that it has made real, significant, and 

irreversible steps to open its local market in multi-state states, both in statements of policy and in 

actual implementation of policy.’ All of the “various methods of entry into the local 

telecommunications market contemplated by the Act -- construction of new facilities, purchase 

of unbundled network elements, and resale -- [must] be truly a~ailable,”~ in the manner @ 
proscribed by the Act, the Federal Communications Commission (“FCC”) regulations and orders 

and state commissions before Qwest can be found to have actually opened its local markets. 

The FCC has concluded that to make a pririza facie case that it is meeting the 

requirements of a particular checklist item, an RBOC must: 

demonstrate that it is providing access or interconnection pursuant 
to the terms of that checklist item. The Commission has previously 
concluded that, to establish that it is “providing” a checklist item, a 
BOC must demonstrate that it has a concrete and specific legal 
obligation to furnish the item upon request pursuant to a state- 
approved interconnection agreement or agreements that set forth 
prices and other terms and conditions for each checklist item, and 
that it is currently furnishing, or is ready to furnish, the checklist 

‘ Applicatiorz of Anzeritech Michigan Pursuant to Section 271 of the Communications Act of 1934, as amended, to 
Provide In-Regiorz, InterLATA senices in Michigan, CC Docket No. 97- 137, Memorandum Opinion and Order, 
FCC 97-298 (released August 19, 1997). ¶ 18 (“Ameritech Michigan Order”). 
- Id. 
’Id. ,  ‘1[ 21. 

* ?  
3 - 
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item in the quantities that competitors may reasonably demand and 
at an acceptable level of quality.4 

Accordingly, Qwest must demonstrate that i t  has a concrete and specific legal obligation 

to provide each checklist item in a manner that is consistent with the requirements of Sections 

27 1, 25 1 and 252 of the Act. To meet this burden, Qwest must demonstrate that its legal 

obligations have been met through its approved interconnection agreements (“ICAs”) or Qwest 

may rely on its Statement of Generally Available Terms (“SGAT”) for elements and services not 

otherwise dealt with in the ICAs. 

Second, it must be determined whether Qwest is currently furnishing, or is ready to 

furnish, the checklist item in the quantities that competitors may reasonably demand and at an 

acceptable level of quality. 

111. SUMMARY OF ANALYSIS 

Several issues under Checklist Item 3 are in dispute. First, Qwest seeks to require 

CLECs to reciprocally provide access to their poles, ducts, conduit and rights-of-way. Such a 

requirement is unlawful, as the Ninth Circuit recently confirmed. Second, CLECs have 

encountered significant problems in gaining access to multiple dwelling units (“MDUs”). 

During extensive negotiations on this issue, Qwest disclosed that it did not consider the access it 

obtains in MDUs to be rights-of-way that are subject to the obligations of Section 25 1 (b)(4). 

The FCC has concluded that access to customers in multiple tenant environments is critical to the 

successful development of competition in the local telecommunications markets and has 

tentatively concluded that the access in question is either conduit or right-of-way that is subject 

Applicaliori of BellSouth Corporariort pursuanr to Section 271 of rhe Communications Act of 1934, as amended, to 
provide in regioii-inter LATA services in Louisiana. CC Docket No. 98-121, FCC 98-271, released October 13, 
1998.1 54 (“BellSouth Second Louisiana Order”); Anzeritech Michigan Order, 1 10. 

3 
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to Section 251(b)(4)? Based in part upon its MDU position, Qwest has sought to impose 

conditions on the CLECs’ access to rights-of-way and MDUs, including restrictions on access to 

the right-of-way and review of MDU agreements that would enable the Commission and the 

CLECs to determine Qwest‘s ownership and control of the right-of-way, etc. Qwest’s position is 

contrary to law and will deter the development of competition and should be rejected. 

Finally, Qwest seeks to create variances based upon the size of the request from the FCC- 

mandated requirement that all requests for access must be granted or denied within 45 days. The 

FCC has created no exception to this requirement. Therefore, Qwest’s SGAT is not in 

compliance with this requirement. 

IV. ANALYSIS * A. Definition of and Legal Obligation to Provide Access to Poles, Ducts, Conduits and 
Rights-of-way. 

Section 27 1 (c)(2)(B)(iii) requires BOCs to provide “nondiscriminatory access to the 

poles, ducts, conduits, and rights-of-way owned or controlled by the [BOC] at just and 

reasonable rates in accordance with the requirements of Section 224.”6 

In the Local Cornpetitioii Order, the FCC interpreted section 251(b)(4) as requiring 

nondiscriminatory access to incumbent local exchange carriers’ (“LECs”) poles, ducts, conduits 

and rights-of-way for competing providers of telecommunications services in accordance with 

the requirements of section 224.’ The FCC has reinforced the requirements set out in its Local 

’ I n  the Matter of the Promotion of Competitive Networks in Local Telecominunications Market, Notice of Proposed 
Rulemaking and Notice of Inquiry, CC Docket No. 96-98, WT Docket No. 99-31 7, FCC 99-141, ¶ 44 (July 7, 1999) 
[“Notice”]. 

’ Implementation of the Local Competition Provisions of the Telecommuizications Act of 1996, First Report and 
Order, CC Docket No. 96-98, FCC 99-325 (rel. Aug. 8, 1996) (“Local Contpetition Order”). 

BellSouth Second Louisiana Order, p 1 7 1. e 
4 
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Competition Order- in its recent Order 011 Reconsideration.' In addition, the FCC more recently 

interpreted the revised requirements of Section 224 governing rates, terms and conditions for 

telecommunications carriers' attachments to utility poles in the Pole Attaclzntei~t 

9 Teleconznzuriicatioris Rate Order. 

Section 224(f)( 1 ) states that "[a] utility shall provide a cable television system or any 

telecommunications carrier with nondiscriminatory access to any pole, duct, conduit, or right-of- 

way owned or controlled by it."" Notwithstanding this requirement, Section 224(f)(2) permits a 

utility providing electric service to deny access to its poles, ducts, conduits, and rights-of-way, 

on a nondiscriminatory basis, "where there is insufficient capacity and for reasons of safety, 

reliability and generally applicable engineering purposes."" 

Section 224 also contains two separate provisions governing the maximum rates that a 

utility may charge for "pole attachments."12 Section 224(b)( 1 ) states that the Commission shall 

regulate the rates, terms, and conditions governing pole attachments to ensure that they are ')just 

and reasonable."" Notwithstanding this general grant of authority, Section 224(c)( 1 ) states that 

"[nlothing in [section 2241 shall be construed to apply to, or to give the Commission jurisdiction 

with respect to the rates, terms, and conditions, or access to poles, ducts, conduits and rights-of- 

way as provided in [section 224(f)], for pole attachments in any case where such matters are 

Irnplemeritariori of the Local Competition Provisions of the Telecomriiuriicatiaris Act of 1996, Order on 
Reconsideration. CC Docket No. 96-98. FCC 99-266 (rel. Oct. 26, 1999) ( "Order on Recansideratiorr "). 

Implenie~itation of Section 703(e) of the Telecomniiriiicatio~is Acr of 1996, Amendment of rhe Commission S Rules 
aiid Policies Goveining Pole Attackmeiits, CS Docket No. 97-15 1. 13 FCC Rcd 6777 (1998) ("Pole Attackmeiit 
Telecommuiiicatioiis Rate Order"). 
l o  47 U.S.C. 5 224(f)( 1). Section 224(a) defines "utility" to include any entity. including a LEC. that controls, 
"poles. ducts, conduits. or rights-of-way used. in whole or in part, for any wire communications." 47 U.S.C. 5 
224(a)( 1). 

6 

9 

" 47 U.S.C. 5 224(f)(2). 
Section 224(a)(4) defines "pole attachment" as "any attachment by a cable television system or provider of I ?  

telecommunications service to a pole, duct, conduit, or right-of-way owned or controlled by a utility." 47 U.S.C. 5 
224(a)(4). 

47 U.S.C. 5 224(b)(l). 13 

5 
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@ regulated by a State." In addition, Section 224 expressly excludes incumbent LECs, such as 

Qwest from the class of persons entitled to such access." 

In its Bell South Second Louisiarzn decision, the FCC concluded that BellSouth 

demonstrated that it was providing nondiscriminatory access to its poles, ducts, conduits, and 

rights-of-way at just and reasonable rates, terms and conditions by demonstrating that it has 

established nondiscriminatory procedures for: ( 1 ) evaluating facilities requests pursuant to 

Section 224 of the Act and the Local Coinperition Order-; (2) granting competitors 

nondiscriminatory access to information on facilities availability; (3) permitting competitors to 

use non-BellSouth workers to complete site preparation; and (4) compliance with state and 

federal rates. 

The FCC specifically concluded that: 

consistent with the Commission's regulations implementing section 224, 
we conclude that BellSouth must provide competing telecommunications 
carriers with access to its poles, ducts. conduits, and rights-of-way on 
reasonable terms and conditions comparable to those which i t  provides 
itself and within reasonable time frames. Procedures for an attachment 
application should ensure expeditious processing so that "no [BOC] can 
use its control of the enumerated facilities and property to impede, 
inadvertently or otherwise, the installation and maintenance of 
telecommunications . . . equipment by those seeking to compete in those 
 field^."'^ Pursuant to the Commission's rules. BellSouth must deny a 
request for access within 45 days of receiving such a request or it will 
otherwise be deemed granted.l6 If BellSouth denies such a request, it must 
do so in writing and must enumerate the reasons access is denied, citing 
one of the permissible grounds for denial discussed above." 

A lack of capacity on a particular facility does not entitle a BOC to deny a request for 

access. Sections 224(f)( 1 )  and 224(f)(2) require a BOC to take all reasonable steps to 

accommodate access in these situations. If a telecommunications carrier's request for access 

See 47 U.S.C. 5 224(a)(5) and 724(f)( 1 )  and Local Competition Order, 1 123 I .  
Local Competition Order, 1 1173. 

l6 47 C.F.R. 5 1.1403(b). 

6 
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0 cannot be accommodated due to a lack of available space, a BOC must modify the facility to 

increase capacity under the principle of nondiscrimination.Is 

B. Summary of Qwest’s Purported Evidence of Compliance. 

Qwest claims that it is providing, in practice and through its SGAT, nondiscriminatory 

acesss to poles, ducts, conduits and rights-of-way. Qwest cites to access it is currently providing 

to CLECs in the six states as evidence of its compliance. Qwest also contends that the legal 

obligations set forth in Section 10.8 of the proposed SGAT set forth the necessary concrete and 

specific legal obligations to satisfy the Act and FCC Rules. 

C. Analysis of Qwest’s SGAT. 

The Checklist Items that are at issue in this workshop have been previously addressed in 

Section 27 1 workshops in Arizona, Colorado, Washington and Oregon. Numerous issues have 

been raised previously by AT&T in these workshops relating to access to poles, ducts, conduits, 

and rights-of-way. Some of those issues have been resolved by the parties through revisions 

made by Qwest to its SGAT and via representations made by Qwest in the course of the 

workshops. The discussion below explains the issues raised by AT&T and the extent to which 

and the manner that those issues have been resolved. In addition, there remain several disputed 

issues that have not been resolved to date. I address those issues as well below, 

1. Issues Addressed in Other Section 271 Workshops and Their Resolution, If 
Any. 

In the other state workshops, AT&T raised concerns that the SGAT did not provide 

assurances to CLECs that Qwest will provide access to poles, ducts, conduit and rights-of-way 

BellSouth Second Louisiana Order, W 176. 17 
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0 "owned or controlled by" Qwest, as is required by the Act. Without such assurances, Qwest 

would not be legally bound to provide access to the full panoply of poles, ducts, conduits and 

rights-of-way required by the Act. Qwest has addressed this concern with revisions to Sections 

10.8.1.1 and 10.8.1.2. 

However, AT&T has requested that Qwest further clarify this obligation by including 

language that demonstrates that in the event Qwest exercises its control either directly or 

indirectly, AT&T will be afforded the requisite access and/or rights and the means to determine 

those rights. In AT&T's experience in acquiring rights with building owners, Qwest may 

exercise a degree of indirect control over the building owner, so that for all intents and purposes, 

Qwest is in ultimate control of access to such poles, ducts, conduits and rights-of-way. The 

language requested by AT&T clarifies that in these circumstances Qwest may not avoid its 

responsibilities by arguing that Qwest lacks any direct control. The SGAT provides that Qwest 

must provide access to ROW, conduit, etc. that Qwest owns or controls. However, the SGAT 

provides no means to determine when Qwest owns or controls such access. Issues have arisen 

that demonstrate the need for CLECs to have access to the agreements that Qwest has with 

private landowners and building owners in order to determine the scope of Qwest's ownership 

and control. For example, a CLEC may be given access to ROWS or conduit by a building 

owner based upon the representation of the building owner that he/she controls such access. 

Qwest disconnects the CLEC's facilities and disrupts customer service, claiming that Qwest 

controls the conduit and the CLEC has no authorization to place facilities in the conduit. Absent 

access to the agreement, the CLEC has no means to protect its facilities and customer service. It 

has no way to determine who owns or controls the conduit. A solution would be to allow for 

CLEC access to the agreements before the CLEC facilities are installed so that a proper @ 

8 Local Competition Order, 1 1224. 18 
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0 determination of ownership and control can be established. This proposed requirement is 

discussed in greater detail below in my discussion of remaining issues with the SGAT language. 

Second, in Section 10.8.1.2, AT&T raised concerns regarding the issue of ownership of 

innerduct that is placed by a CLEC in an empty Qwest duct. Qwest has modified Section 

10.8.1.2 of the SGAT to accommodate this concern. However, as described below, AT&T has 

other concerns about Qwest’s SGAT Section 10.8.1.2. 

Third, Qwest did not specifically grant access rights to rooftop space on Qwest buildings. 

In the Arizona workshops, Qwest stated that Section 10.8.1.3 includes such access to the extent 

the space is owned or controlled by Qwest. With this confirmation, AT&T considers this issue 

resolved, subject to the control determination addressed above. 

Fourth, Section 10.8.2.4 previously obligated Qwest to provide relevant plats, maps, 

a engineering reports and other data within any time frame if such requests involve the gathering 

of plats from multiple locations. At a minimum, Qwest should be obligated to provide such 

information within a reasonable time period, not to exceed 60 days. In recent workshops in other 

jurisdictions Qwest has proposed changes to Section 10.8.2.4 to correct this issue. 

Fifth, Section 10.8.2.5 ambiguously limited Qwest’s obligations to construct, install, 

modify or place Polesfinnerduct as required by the Pole Attachment Act of 1934 or as otherwise 

“expressly” provided in the SGAT. Qwest has agreed in other state workshops to incorporate all 

other relevant state and municipal laws in this regard, and AT&T expects Qwest to do the same 

in the multi-state collaborative states. 

Sixth, the SGAT failed to acknowledge that Qwest may only deny a request for access for 

reasons of safety, reliability and generally applicable engineering purposes, provided these 

9 
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accommodated due to a lack of available capacity, Qwest must modify the facility to increase its 

capacity under the principle of nondiscrimination and must explore accommodation in good faith 

with the party seeking access.2o Qwest revised Section 10.8.2.6 to address this concern. 

Seventh, Qwest may not reserve space for the provision of telecommunications or video 

service to the detriment of a new entrant, although the utility may reserve space for its core 

utility service.” The SGAT was completely silent on when and how Qwest will reserve space 

for itself. Qwest revised Section 10.8.2.6 to address this issue. 

Eighth, Qwest did not make any affirmative statement as to what poles, ducts, conduits 

and rights-of-way will be made available or where those will be made available. AT&T asserted 

that it must be clear that Qwest is obligated to provide access to all poles, ducts, conduits and 

rights-of-way, whether on public property, private property or owned property, that is owned or @ 
controlled by Qwest. Similarly, Qwest makes no affirmative statement about access to Multiple 

Dwelling Unit (“MDU”) and other multiple tenant environments. The FCC has tentatively 

concluded that the obligations under Section 224 encompass in-building conduit, such as riser 

conduit, that may be owned or controlled by Qwest.?? Availability of space on rooftops of Qwest 

buildings and public and private buildings where Qwest has access was also not mentioned. 

Qwest has proffered a revision of Section 10.8.1.3 to generically address this issue. However, as 

will be addressed below, Qwest‘s proposal has only addressed part of this issue, and AT&T and 

other CLECs have additional concerns. 

47 U.S.C 5224(f)(2); Local Competition Order, 1222. 1’) 

2o 47 U.S.C 5324(f)(2): Order on Reco~isidera~ioit, 1 8 .  
” Local Competitioii Order, 41 1 120. 
22 Promotion of Competitive Networks in Local Teleconiriiuriicatioris Marker, Notice of Proposed Rulemaking and 
Notice of Inquiry, WT Docket No. 99-217, FCC 99-141, ‘fi 44 (rel. July 7, 1999). 

* 
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Ninth, the SGAT specifically prohibited CLECs from making splices in the central office 

manhole, while acknowledging Qwest’s right to do so. AT&T believed that this provision 

violated Qwest’s obligation to provide nondiscriminatory access. Qwest has amended Section 

10.8.2.9 to accommodate this concern. 

Tenth, AT&T expressed concern that numerous requirements associated with the cost of 

replacement or modification of existing poles, ducts, conducts or innerduct that had been 

addressed by the FCC were not fully reflected in the SGAT. Qwest revised Section 10.8.3.10 to 

conform the cost requirements to the relevant requirements in the FCC Orders. 

Eleventh, in Section 10.8.2.15 and 10.8.2.16, Qwest set up a curious dichotomy: CLECs 

were required to pay for all inspections during construction and afterwards, but Qwest 

disclaimed any liability with respect to such construction and the related inspections. In effect, 

Qwest asked to be paid without assuming any responsibility. Qwest has agreed to delete the 

provision in Section 10.8.3.16 that disclaimed such liability. 

@ 

Twelfth, AT&T voiced concerns about Qwest’s ability to terminate an order for poles, 

ducts, conduits and rights-of-way in Section 10.8.2.18. In short, AT&T was concerned that 

without a precise definition of “cause” in the SGAT, Qwest would be afforded too much 

discretion in terminating orders for poles, ducts, conduits and rights-of-way. Qwest has 

proffered changes to this provision that address AT&T’s issues. 

Thirteenth, Section 10.8.2.19 of an earlier draft of the SGAT required CLECs to give up 

the use of poles, ducts, conduits and rights-of-way when Qwest decides to abandon those or to 

buy the poleshnnerduct from Qwest. If Qwest sells poles or innerduct to another party, the 

SGAT seemed to preclude the CLECs’ right to any ongoing use. This preclusion could be very 

expensive for the CLECs and potentially disruptive to existing service. AT&T asserted that 0 
11 
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Qwest should include provisions in any contract for sale of poles, innerduct or rights-of-way that 0 
protect existing and continuing CLEC use of the conveyed poles, conduits, ducts or rights-of- 

way. Qwest should further protect CLECs’ interests in poles, ducts, conduits and rights-of-way 

when Qwest sells an exchange outright. Section 10.8.2.19 of the SGAT was amended to 

accommodate these concerns. 

Fourteenth, Qwest in Section 10.8.2.14 improperly allowed itself to recover the costs of 

any inspection conducted by Qwest in which a violation, hazard or other breach of the SGAT is 

detected. There was no materiality standard qualifying this right of recovery, thereby creating an 

incentive for Qwest to press minor or inconsequential issues to permit recovery. Qwest has now 

agreed to recover its costs of inspection upon verification that a material violation or breach has 

occurred as outlined in Section 10.8.2.20. 

Finally, AT&T raised concerns regarding Qwest‘s provisioning of access to MDUs, 

expressing concerns regarding the use of exclusive arrangements with MDU and campus 

business owners/operators that work to exclude CLECs from accessing rights-of-way of the 

MDUs and campus businesses. This exclusion prevents CLECs from providing competitive 

service to residential and business customers located within the complexes. This issue will be 

addressed further below. 

0 

2. Issues That Are In Dispute. 

a. Reciprocal Access. 

In the SGAT, Qwest attempts to impose upon CLECs a reciprocal obligation to provide 

access to poles, ducts, conduits and rights-of-way (“ROW’). Specifically, Section 10.8.1.4 

specifies that: “[p]ursuant to 47 U.S.C. Section 25 1 (b)(4), each party shall have the duty to 

afford access to its poles, ducts, conduits and rights-of-way of telecommunications services to a 



Dominick Sekich 
AT&T 

October 12. 2OOO 
NonWS-ATT-DS- 1 

the other party . . .” The Act and the FCC’s implementing rules and orders obligate Qwest to 

provide access to poles, ducts, conduits and rights-of-way. They do not obligate the CLECs to 

do the same. At the time of the first workshop, this issue was under consideration at the Ninth 

Circuit. AT&T and WorldCom did not contest this provision because the state of the law in 

Colorado required reciprocal access. That is no longer the case and Section 10.8.1.4 should be 

revised accordingly. 

Section 25 1 (b)(4) of the Act imposes on each LEC “the duty to afford access to the poles, 

ducts, conduits, and rights-of-way of such canier to competing providers of telecommunications 

services on rates, terms, and conditions that are consistent with section 224 of this title.” Section 

224(a)(5) of the Act states for purposes of 8 224, “the term ’telecommunications carrier’ (as 

defined in 

3 251(h) of this title.” (Emphasis added). Although AT&T and Qwest are both 

153 of this title) does not include any incumbent local exchanze carrier as defined in 

0 
telecommunications carriers as defined in 47 U.S.C. 8 153 under Section 234(a)(5), CLECs are 

telecommunications carriers, but Qwest is not. 

This is precisely the position articulated by the FCC in its Rules and i n  paragraph 1231 of 

the Local Competition Order.’3 Specifically, Section 5 1.2 19 of the Rules provides that “[tlhe 

rules governing access to rights-of-way are set forth in part 1, subpart J of this chapter.” Under 

the part 1, subpart J of the FCC‘s Rules only a “telecommunications carrier“ is entitled to 

reciprocal access (IdL 9 1.1403(a)), and “the term telecommunications camer . . . does not 

include . . . incumbent local exchange carriers.” Id. 3 1.1402(h). Similarly, in paragraph 1231 of 

the Local Competition Order, the FCC states: 

In addition, incumbent LECs cannot use section 25 l(b)(4) as a means of 
gaining access to the facilities or property of a LEC. A LEC’s obligation 
under section 251(b)(4) is to afford access “on rates, terms, and conditions 

23 See 47 C.F.R. $ 3  1.1403(a), 1.1402(h), Q 51.219 and Local Conzpefiriorz Order, ¶ 1231. 
13 
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that are consistent with section 224." Section 224 does not prescribe rates, 
terms, or conditions governing access by an incumbent LEC to the 
facilities or rights-of-way of a competing LEC. Indeed, section 224 does 
not provide access rights to incumbent LECs. We cannot infer that section 
251 (b)(4) restores to an incumbent LEC access rights expressly withheld 
by section 224. We give deference to the specific denial of access under 
section 224 over the more general access provisions of section 25 1 (b)(4). 
Accordingly, no incumbent LEC may seek access to the facilities or 
rights-of-way of a LEC or any utility under either section 224 or section 
25 1 (b)(4). 

Mr. Freeberg contends in his testimony that there is a split in the lower courts on this 

issue, citing to ruling of federal district courts in Oregon and Arizona." This split in authority 

no longer exists. In a recent decision, the Ninth Circuit reversed the Oregon and Arizona federal 

court decisions, concluding that, under the Hobbs Act, i t  was bound by the interpretation of the 

FCC found in paragraph 123 1 of the Local Competition Order." Under the Hobbs Act, 28 

U.S.C. ¶ 2342, exclusive jurisdiction to review orders of the FCC is vested in the Courts of 

Appeals. Such review of the Local Competition Order was conducted by the Eighth Circuit. No 

0 
RBOC appealed the determination made by the FCC in Paragraph 123 1 regarding reciprocal 

access to rights-of-way. Accordingly, the interpretation in paragraph 123 1 of the Local 

Competition Order is legally binding. Qwest's SGAT is inconsistent with the conclusion of the 

FCC that the obligations of Section 25 1 (b)(4) of the Act are not reciprocal. 

Thus, Qwest is dead wrong in asserting that it is lawful to impose reciprocal access 

provisions on the CLECs. Under the plain terms of the Act, the FCC's Rules and Order, Qwest 

does not have the right to require CLECs to afford to Qwest reciprocal access to their poles, 

ducts, and rights-of-way. 

Direct Testimony of Thomas R. Freeberg, p. 15 ("Freeberg Direct Testimony"). 
2s U S  WEST Contnzunicariorzs 1'. Hurnilron, ZOO0 WL 1335548 (9* Cir. Sept. 13, 2000). 
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Accordingly, Section 10.8.1.4 of the SGAT must be revised to remove all requirements 

for reciprocal access. 

b. Qwest's refusal to afford CLECs access to Its ROW in MDUs and to its MDU 
Agreements. 

Qwest contends that the access it obtains in MDU property is not a right-of-way, subject 

to the requirements of Section 25 1 (b)(4).'6 While Qwest claims it will give CLECs access to 

whatever rights Qwest has in MDUs, the scope of this promise is unclear and could be employed 

by Qwest to ultimately limit the access to which the CLECs are legally entitled. In addition, 

Qwest is preventing access to or placing limitations on the CLECs access to the very agreements 

from which Qwest's interests could be ascertained. Qwest's position is unlawful and this should 

be resolved by the Commission at the appropriate time. 

Qwest's position is flawed. Section 27 1 (c)(?)(B)(iii) of the Act requires that 

RBOCs provide: 

Nondiscriminatory access to the poles, ducts, conduits, and rights- 
of-way owned or controlled by the [BOC] at just and reasonable 
rates and in accordance with the requirements of section 224. 

47 U.S.C. 8 271 (c)(2)(B)(iii)(emphasis added). Section 224(f)( 1 ) of the Act states that "[a] 

utility shall provide a cable television system or any telecommunications carrier with 

nondiscriminatory access to any pole, duct, conduit, or right-of-way owned or controlled by it."" 

In Order No. 91-141, the FCC concluded that the riser conduit used by a utility in MDUs may be 

26 Mr. Freeberg contends that AT&T agreed in the Arizona workshops that the MDU issue was not a Checklist Item 
3 issue. (Freeberg Direct Testimony, p. 17.) That is not the case. AT&T raised this issue in Arizona in the 
workshop on Checklist Item 3 and. at the request of Qwest, AT&T agreed to defer consideration of the issue to the 
subloop workshop. AT&T did not agree that this issue was not Checklist Item 3 affecting. Moreover, since that 
time. Qwest has articulated its position that the access it obtains in MCUs is not right-of-way that is subject to the 
requirements of Section 251(b)(4). AT&T believes this is an issue that must be confronted in Checklist Item 3. 

47 U.S.C. Q 324(f)( 1 ). Section 224(a) defines "utility" to include any entity, including a LEC, that controls, 
"poles, ducts, conduits, or rights-of-way used, in whole or in part, for any wire communications." 47 U.S.C. Q 
224(a)( 1). 

@ 27 
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either conduit or rights-of-way under Section 25 l(b)(4).’* While this conclusion was tentative 

and subject of further inquiry, it is a binding determination of the FCC until reversed. In the 

same order, the FCC sought further comments on the circumstances that would be indicia of 

“control” of a right-of-way within the meaning of Section 224 and Section 251(b)(4) of the Act. 

The FCC has indicated that it intends to issue its order on these issues as early as this week.” 

Obviously both the issue of Qwest control of MDU access and the legitimacy of its 

imposition of conditions on the CLECs‘ access to ROW that is discussed below could be 

definitively resolved by this FCC order. Accordingly, Checklist Item 3 should not be resolved 

until the impact of this forthcoming order on Qwest’s compliance with this Checklist Item can be 

fully addressed. 

Furthermore, the Federal Communications Commission (“FCC”) has clearly stated that 

e RBOCs have an obligation to make all “relevant data” related to ROW inquiries available for 

inspection and copying, subject to reasonable conditions to protect proprietary i n f ~ r m a t i o n . ~ ~  

Qwest has sought to prevent access to or place limitations on the CLECs’ access to Qwest’s 

ROW and MDU agreements. Qwest’s proposals are unlawful and unnecessary and should be 

rejected. 

Generally, ROW agreements describe the scope of use and specify important restrictions 

on use. At a minimum they reflect the property owner‘s expectations and, to the extent that an 

RBOC receives certain treatment under them, they reflect the actual “nondiscriminatory” use 

contemplated by the Act. In addition, they may reflect the fees and charges the owners deem 

appropriate. The fact that some agreements may contain “confidentiality” clauses making the 

28 Notice, 44. 
29 See Attachment A. * 
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terms and conditions of the agreements “secret,” does not thereby render truly “proprietary 

information” at risk by disclosing the agreements. 

ROW agreements and easements necessarily vest a limited property interest in the utility 

holding such right for the purpose of allowing the utility to efficiently and effectively establish 

the necessary infrastructure. When Qwest was the sole local telecommunications provider in its 

territory, it had, and continues to have, the right of eminent domain to obtain the ROW necessary 

to serve its customers. However, Qwest also has the ability to enter into ROW contracts and 

easements with building owners and property owners throughout Colorado instead of exercising 

its power of eminent domain. As a result of this framework, Qwest has been able to effectively 

and efficiently obtain ROW agreements throughout its territory. Historically as a monopoly, 

Qwest enjoyed significant advantages in acquiring these rights through its ability to leverage the 

0 threat of an eminent domain proceeding to acquire advantageous ROW terms quickly and 

efficiently. 

These contracts and easements may take many forms. They may consist of documents 

formally recorded in the real property records of a given county or they may be less formal, 

unrecorded documents. Such unrecorded documents may not be described solely as “easements” 

or rights-of-way, but may include such rights-of-way or access under terms that provide Qwest 

access to real property, such as Qwest’s “Agreement for New Multi-Tenant Residential 

Properties,” (Attachment B). Joint Intervenors, Qwest and the Commission should appropriately 

consider all these contracts and agreements as “ROW agreements.” 

Rather than disclosing these ROW agreements to CLECs, Qwest appears to want to keep 

them secret and, rather, pretend that it lacks control over the disclosure of their terms or 

’ O  Local Competition Order, ‘fi 1223. The FCC made this determination in the context of considering a denial of 
access to rights-of-way. and it concluded that efficiently resolving such disputes demanded that all necessary 

17 
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existence. Thus, while Qwest enjoys full knowledge of the terms and conditions upon which the 0 
property owner has allowed access to the ROW, it refuses to place its competitors in an equal 

position. Nevertheless, Qwest maintains that its competitors must be bound by the same terms 

and  condition^.^' Strangely enough, Qwest dubs this “nondiscriminatory access.”32 

Simply put, nondisclosure of vital information about existing ROW contracts is 

discriminatory and a violation of the Act, $8 224(f)( 1 ) and 27 1 (c)(2)(B)(iii). Therefore, the 

SGAT should contain language clarifying that Qwest will make these contracts available upon 

request (and, if necessary, under an agreement to maintain any confidentiality requirements). 

Qwest has recently made certain proposals regarding access to documents that comprise a 

ROW. Although somewhat encouraging, as discussed later, Qwest’s proposals fall short of what 

must be required of them to provide non-discriminatory access to 

By refusing to reveal all ROW agreements, Qwest creates two distinct problems: (1) it 

cloaks its “non-discriminatory” treatment in secrecy, the validity of which can only be tested 

through discovery of the agreement in litigation: and (2) it  places property owners and CLECs in 

the untenable position of having to face numerous ROW negotiations or numerous eminent 

domain proceedings from various utilities should Qwest deny access or refuse to expand its 

existing access. As discussed further, Qwest’s very recent proposal in Colorado fails to 

adequately address these problems. 

Requiring Qwest to reveal these contracts and easements wherever proper will deter 

Qwest from entering into or enforcing exclusive and anti-competitive service agreements with 

~ _ _ ~  ~~ 

information be made available up front. 

” I d .  at 8. 
77 Qwest has also recently proposed in Colorado a mechanism for “quitclaiming” access to rights-of-way. This brief 
will address such mechanism insofar as it relates to the discrete issue of disclosure of ROW agreements, although 
Qwest’s newly proposed mechanism for access to the ROWS itself is also problematic. 

Freeberg Direct Testimony, p. 4. 71 

e 
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@ building and property owners and puts the CLEC on equal footing, enabling them to understand 

the scope of access that has been afforded to Qwest. 

c. Qwest’s Proposal To Require the Prior Agreement of Landowners is 
Unnecessary, Contrary to Sound Policy, Burdensome and 
Discriminatory. 

Qwest has revised its SGAT to include extensive new requirements for a CLEC to obtain 

the agreement of a property owner to provide notice and an opportunity to cure supposed 

“defaults” of a CLEC transfer of any rights of access to a ROW.3J Qwest argues that these 

landowner agreements are essential to protect i t  from a panoply of as yet unrealized risks. These 

new requirements are generally unnecessary and create extraordinarily time- and resource- 

intensive burdens on landowners as well as CLECs who attempt to gain nondiscriminatory 

access to rights-of-way as provided under the Act. 

Qwest’s extensive new landowner agreement requirements are not required by the law, 

are burdensome, and are inconsistent with sound public policy. Further, because such consent 

requirements are apparently not required of Qwest itself, or its affiliates, Qwest‘s consent 

proposals are discriminatory in violation of both state and federal law. Qwest’s proposals 

require CLECs to obtain the agreement of an owner whose property is subject to an easement, 

license, “Agreement for New Multi-tenant Residential Properties” or similar ROW agreement to 

provide notice and opportunity to cure any possible default by a CLEC before permitting a 

CLEC to have access to the ROW. See SGAT Exhibit D, 12.2,  and Exhibit D, Attachment 4. 

Qwest’s proposal requires the CLEC to obtain such landowner agreement at an early stage in the 

access process. SGAT Exhibit D 4[ 2.2. 

Qwest‘s proposal for CLECs to obtain the agreement of a landowner to provide notice and an opportunity to cure 34 

succeeded a previous Qwest proposal for the CLEC to obtain ”consent” of the landowner to any transfer. Still. the 
new landowner agreenient is still styled a “consent” by Qwest. See SGAT Exhibit D. Attachment 4. As argued 
below, the proposals impose subskankially the same burdens. 
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The Act mandates that Qwest provide access to that which it owns or controls. Neither 

the Act nor the FCC’s rules and orders impose any requirement for a CLEC to obtain the 

agreement of a landowner to provide notice and an opportunity to cure to Qwest or further 

agreement of a landowner, as a pre-condition for access to Qwest‘s rights-of-way.” The FCC 

has stated that Qwest must establish nondiscriminatory processes to expedite access to ROWS: 

“Procedures for an attachment application should ensure expeditious processing so that “no 

[BOC] can use its control of the enumerated facilities and property to impede, inadvertently or 

otherwise, the installation and maintenance of telecommunications . . . equipment by those 

seeking to compete in those fields.”36 

Neither Qwest’s form ROW agreements nor the sample executed ROW agreements 

supplied by Qwest contain any such landowner agreement requirement. (Scc Attachment B.) 

Rather, some of the very ROW agreements supplied by Qwest contain provisions that suggest 

that Qwest entered into agreements with landowners deliberately excluding such clauses and 

0 
intending that such agreements would be assignable without restriction. First, the Qwest form 

agreement contains a restriction on assignment that prohibits the landowner, not Qwest, from 

assigning the ~ontract.~’ This provision is included for the benefit of Qwest; the agreement does 

not include a corresponding promise for the benefit of the landowner. Other ROW documents 

provide for additional requirements of assignment. For example, Qwest‘s Form Agreement for 

New Multi Tenant Properties contains a provision that requires the landowner, not Qwest, to 

notify Qwest of a transfer of the subject pr~perty.~’  These agreements clearly contemplate that 

Qwest may assign ROW access without restraint. Qwest, a sophisticated company, could have 

”47 U.S.C. B 251(b)(4): Local Competition Order, ‘$41 1 1  19 - 1158. 
36 Bell South Second Louisiana Order, ¶ 176 (citingLoca1 Competition First Report and Order. 1 1  FCC Rcd at e 16067). 

See Qwest‘s Form Agreement for New Multi Tenant Properties, ¶ 17.2. 37 
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insisted as part of this assignment that a landowner agree to provide notice and opportunity to 

cure a default by an assignee, but it did not. 

Qwest has asserted that obtaining an agreement from a landowner to provide notice and 

an opportunity to cure is required to adequately protect its interests. Qwest's assertion is entirely 

unfounded. The SGAT presently contains numerous indemnification and liability provisions 

intended to protect i t  in the event a CLEC acts or fails to act in a way that exposes Qwest to 

liability." Qwest's claim that it cannot be assured of the financial ability of any particular CLEC 

and therefore cannot rely on these section to adequately protect it rings hollow. Such an 

argument undercuts the provision of any services under the SGAT. Further, Qwest ignores that 

CLECs generally have to demonstrate some form of financial ability before providing 

telecommunications services. 

No state law requires a separate agreement of a landowner before Qwest can permit 

access by a CLEC to Qwest's ROWs in the absence of an express provision requiring such 

landowner agreement. Indeed, applicable FCC rules suggest that Qwest cannot impede a 

CLEC's access to ROWS."' Thus, the addition of Qwest's requirement to obtain an additional 

agreement of a landowner to provide notice and opportunity to cure a purported default by a 

CLEC, which is not only unnecessary but, as described below, also burdensome, cannot be 

interpreted as anything more than an impediment to a CLEC's access to ROWs. Instead of 

moving closer to closure of this issue, Qwest's recent proposals makes Qwest's satisfaction of 

Checklist Item 3 even more dubious. 

Where Qwest demonstrates that certain ROW agreements expressly provide for obtaining 

the agreement of landowner to provide notice and an opportunity to cure before permitting 

38 See Id. '1[ 13. 
See,e.g., SGAT§§5.1,5.9.and5.13. 39 
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a “assignment” or other transfer, AT&T does not object to the inclusion in the SGAT certain 

limited and reasonable provisions designed to obtain and expedite such landowner agreement 

under these circumstances, although even in these circumstances the Act does not require 

consent. However, such provisions must not be burdensome and must ensure that Qwest does 

not abuse its incumbent status to impose such landowner agreement requirements on landowners. 

This is especially important on going-forward basis, and Qwest should not now be permitted to 

avoid the objectives of the Act by entering into agreements that, specifically impose 

requirements on property owners to obtain their agreement to a notice and opportunity to cure. 

Regardless of whether Qwest’s landowner agreement provisions are necessary or 

required by law, Qwest‘s proposal sets forth detailed obligations that it seeks to impose only on 

CLECs. These requirements are unduly burdensome and amount to an impediment to a CLEC’s 

access to ROWs. Qwest has crafted a troublesome form of “Notice and Opportunity to Cure” a 
document that is unlikely to be welcomed by any landowner. The likely result will be a 

protracted, tripartite negotiation between CLEC, landowner and Qwest. Accordingly, the 

provisions set forth in Qwest‘s proposed “Notice and Opportunity to Cure” document and 

Qwest’s refusal to provide access to ROWs under any circumstances without such document, 

make it unlikely that a CLEC will be able to expeditiously obtain access to such ROWs. 

In addition to being unnecessary and burdensome, Qwest‘s consent proposal is 

discriminatory because Qwest requires a CLEC to comply with arrangements that are more 

burdensome to CLECs than to itself. Specifically, under Qwest’s proposal, CLEC’s incur 

liabilities that are greater than those incurred by Qwest. Further, in Respondent’s reasonable 

belief, Qwest does not obtain an agreement to provide notice and opportunity to cure in every 

instance in which transfer of an interest from Qwest is made. 0 
22 See Bell South Second Louisiana Order, ¶ 176. 
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Finally, Qwest’s advocacy of obtaining landowner’s agreement to provide notice and an 

opportunity to cure ignores the primary fallacy of Qwest’s position. Although Qwest argues that 

the perceived threat of CLECs “defaulting” under ROW agreement will expose Qwest to 

potentially disastrous outcome, Qwest ignores that CLECs are similarly at risk. In short, Qwest 

is just as likely as any CLEC through its action or inaction to cause a default under the ROW 

agreement. Qwest’s proposal does not afford a CLEC any protection however. Qwest deems it 

unnecessary to require the agreement of landowner to provide notice and opportunity to cure to 

the CLEC, nor does Qwest deem it necessary to expressly agree that CLEC can perform under 

the ROW agreement in the event of Qwest’s default. Such a proposal is discriminatory on its 

face. 

d. Qwest Requirement that CLECs Record Qwest’s MDU Agreements is 
Nonsensical. 

Mr. Freeberg appears to contend that AT&T should have to record Qwest’s MDU 

agreements if AT&T believes that such agreements contain real property interests.4’ Again, 

Qwest seeks to impose conditions on access to its ROW that are contrary to law and which is 

designed to impose unnecessary burdens on the CLECs access to ROW that Qwest is legally 

obligated to provide. 

In any case, it is difficult to understand legally how AT&T would record an agreement 

between Qwest and another party or why AT&T should have to record Qwest’s agreements in 

order to obtain access to ROW or to the ROW agreements. 

e. Checklist Item 3 Should Not Be Closed Until ROW Issues From Other 
Checklist Items Are Resolved. 

Freeberg Direct Testimony. p. 19. Mr. Freeberg then states that AT&T stated that its objections, which pertain 
solely to MDUs, would vanish if Qwest provides sufficient access to subloops. This statement is provided without 
quotation and is not accurate. 

23 
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Several other checklist items raise ROW concerns that must be fully addressed before 

Checklist Item 3 is closed. As an example, in Arizona, Qwest asserted, and other parties agreed, 

that the MDU access issue be addressed in the workshop on subloops. While some discussions 

on MDUs have occurred in other workshops, the MDU and subloop issues are integrally related. 

CLECs should not be foreclosed from addressing MDU access issues in the subloop workshop. 

Similarly, in the recent Arizona Emerging Services workshop, Qwest stated that it 

intended to offer a new product called “field collocation.” While Qwest presented no SGAT 

language or testimony describing this new offer, it appears that field collocation will raise ROW 

issues. As a result, ROW compliance issues will likely arise in Workshop 2 when this filed 

collocation offering is presented. 

Accordingly, because other checklist items raise right-of-way concerns, Checklist Item 3 

should not be finally closed until such concerns are fully addressed in the related workshops and a 
parties should not be prevented from raising Checklist Item 3 issues in other workshops. 

f. Qwest Is Required to Grant or Deny All Request For Access to Poles, 
Ducts, Conduit and Rights-of-way Within 45 Days. 

In Section 10.8.4 of the SGAT, in general, and Exhibit D thereto, which is specifically 

referenced in that section, Qwest has established a “standard inquiry” procedure outlining its 

obligations to respond to requests for access to poles, ducts and rights-of-way (“ROW’). The 

process is described in particularity in a table found in Section 2.2 of Exhibit D. In this table, 

Qwest describes the timeframes within which it will respond to a verification request for access 

to poles, ducts or ROW. The response times vary based upon the size of the access request. 

Under the Act and relevant orders of the FCC, there is no basis for distinguishing a 

“standard inquiry” from a larger verification request. Qwest is required to respond to all requests a 
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for access to poles, ducts or ROW within 45 days. See, III  the Matter of Cavalier Telephone, LLC 

v. Virginia Electric nizd Power Coinpony; 15 FCC Rcd. 9563, June 7, 2000. 

Section 47 CFR 1.1403(b) provides in pertinent part: 

Requests for access to a utility's poles, ducts, conduits or rights-of-way by a 
telecommunications carrier or cable operator must be in writing. If access is not 
granted within 45 days of the request for access, the utility must confirm the 
denial in writing by the 451h day. The utility's denial of access shall be specific, 
shall include all relevant evidence and information supporting its denial, and shall 
explain how such evidence and information relate to a denial of access for reasons 
of lack of capacity, safety, reliability or engineering standards. 

The FCC rule contains no exception based on the size of the order. Size doesn't matter. 

Therefore, Sections 10.8.4 must be modified by eliminating the standard inquiry limitation and 

by ensuring that Qwest responds to all requests for access within 45 days, irrespective of the size 

of the request. 

In Cavalier, the FCC was asked to address the numerous delays Complainant had 

suffered in obtaining the utility's approval to attach to its poles. In answer to the electric utility's 

claim that Rule 1.1403 only required it to respond 45 days if it were going to deny the 

application, the FCC concluded that under its rules the responding utility must grant or deny all 

requests for access to poles within 45 days. The FCC then directed the electric utility to provide 

immediate access to all poles for which permit applications had been pending for greater than 45 

days. 

The FCC's interpretation of its rules Cavalier is controlling here. Qwest's SGAT must 

be modified to require responses to all requests for access to poles, ducts and ROW within 45 

days consistent with FCC Rule 1.1403. 

V. CONCLUSION 
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To the extent that the revised language worked on by the parties in Arizona, Colorado 

and Washington has been incorporated in the various multi-state SGATs, the only unresolved 

issues on Checklist Item 3 relate to the additional concerns raised above. As currently drafted, 

these provisions are not consistent with the Act and must be rejected. Qwest's attempt to impose 

conditions on the CLECs' access to rights-of-way and MDUs, including restrictions on access to 

the right-of-way and review of MDU agreements that would enable the Commission and the 

CLECs to determine Qwest's ownership and control of the right-of-way, is inappropriate and 

contrary to law and must be eliminated before Qwest can be found in compliance with Checklist 

Item 3. 
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Decook,Rebecca B - LGA 
From: Tom Dixon [Thomas.F.Dixon@wcom.com] 
Sent: 
To: 

~ - _ _ _ - ~ ~ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ I _ _ _ _  

Wednesday, July 05,2000 I 0 5 5  AM 
aab@aterwynne.com; simonf@atg.wa.gov; harlow@millnash.com; eric.s. heath@mail.sprint.com; 
Ann.Hopfenbeck@wcom.com; aisar@harbor-group.com; gregkopta@dwt.com; kthomas@atgi.net, 
mbtribby@att.com; Jragge@uswest.com, decook@att.com; thomas. f.dixon@wcom.com; 
ddahlers@echelon.com; dhsiao@rythms.net; sacik@perkinscoie.com; 
pbewick@newedgenetworks.com; Ifr@aterwynne.com; ksanderson@nextlink.com, nbates@eli.net; 
fcoleman@mpowercom.com; cdeanhar@Covad.com; rlipman@mcleodusa.com; 
nancyj@springnw.com; cmailloux@northpointcom.com; marktrinchero@dwt.com; 
tom-flavin@icgcomm.com; 'Cc:'; bwallis@wutc wa.gov; ddittemo@wutc.wa.gov; 
dgriffit@wutc.wa.gov; blackmon@wutc.wa.gov; pstrain@wutc.wa.gov; ssmith@wutc.wa.gov; 
tosinski@wutc.wa.gov; jroth@wutc.wa.gov; RMattoon@wutc.wa.gov; twilson@wutc.wa.gov 

Cc: thomas.f.dixon@wcom.com 
Subject: Language at Issue 

All of this langauge has been discussed in the last Colorado Workshop, with the exception of the laiigauge on Checklist 
item 7. We reached agreement on some of the Checklist Item 3 language and some of the Checklist Itern 13 language in 
Colorado and I assume parties will take the same positions in Washington. The Checklist item 13 language should be 
identical to  that sent out immediately after the last workshop. The Checklist Item 3language is in response to concerns 
WCom expressed at the last workshop. 

I intend to send this to another list for the WA 27 1 proceeding that may be similar, if not identical, to this list. I am not 
sure which list is current. Please accept my apologies if you get this twice. 

8 )  

4/3/200 1 
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Checklist Item 3, Access to Poles, Ducts, and ROW 

Section 10.8.4.1.1,10.8.4.1.2, Exhibit D 

As requested, WConi has reviewed the language in Section 10.8.4.1.1, 10.8.4.1.2, and 
disagrees with the arbitrary limits of 100 poles, 30 utility holes or 2 miles that USW is 
attempting to put on the pole attachment process. At first when talking with the USW lawyer he 
argued that there simply were physical constraints regarding a large order such as 500 poles, and 
that seemed reasonable. However, upon considering this issue further, I do not know of an 
exception in the Act to the 45 day requirement for access or denial of same, for "large orders''. 
And in fact, the 45 day time is affirmed in 47 CFR 1.1403, without an exception. I think that we 
should insist on the 45 days regardless of how large the order is unless they can show us an 
exception in the Act or rules. If it is a large order, they must simply staff up. 

Section 2.2 of Exhibit D also contains the "standard inquiry of 100 poles or fewer" 
limitation. Note that the language in all caps stating that the utility must either grant access or 
confirm denial in writing within 45 days following the date of inquiry in Section 2.2 is predicated 
on the "standard inquiry", which is unacceptable. I also think that we should add a sentence from 
47 CFR I. 1403 after the 45 day sentence as follows: "The utility's denial of access shall be 
specific, shall include all relevant evidence and information supporting its denial, and shall 
explain how such evidence and information relate to a denial of access for reasons of lack of 
capacity, safety, reliability or engineering standards." 

@ Section 10.8.4.3. 

WCom has no problem with 10.8.4.3. 

Section 10.8.4.4. 

10.8.4.4 - Revise fifth sentence as follows: "CLEC must request such 
records, if at all, within sixty (60) calendar days following its receipt of 
invoice." 

Revise the seventh sentence as follows: "Such request must be received 
within sixty (60) calendar days following CLEC's receipt of copies of 
records if CLEC has requested records under this paragraph, or within sixty 
(60) calendar days following receipt of invoice." 

Add to end of eighth sentence the all caps language: ' I . . .  whichever comes 
last, BUT IN NO EVENT LATER THAN 90 DAYS FOLLOWING THE REQUEST FOR 
CREDIT. 'I 

Also add to the end of last sentence the all caps: 'I... whichever comes 
last, BUT IN NO EVENT LATER THAN 90 DAYS FOLLOWING THE DENIAL.'' * 



0 Secton 10.8.5 

WCom has no probleni with 10.8.5 

Checklist Item 7 

Section 10.5.1.1.2 and 10.6.2.1 

On a preliminary basis, I have been advised by my client that WCom will object to the "license" 
being treated as intellectual property. We are checking with our interllectual property attorneys 
to get more direction. 

Regarding revocation langauge, I would propose (he following be added for paragraphs 
10.5.1.1.2 and 10.6.2.1 after the previous inserted langauge by U S WEST. 

A CLEC will be deemed to have inisued this information if it uses it for those prohibited 
purposes stated in paragraph 10.6.2.3. However, prior to revoking such license, U S WEST shall 
provide 30-days notice to CLEC advising of the alleged violation of the license granted, during 
which time CLEC shall have an opportunity to cure the alleged violation. Should CLEC contest 
the alleged violation, then CLEC shall so advise U S WEST within 30 days after receipt of notice 
of the alleged violation. The matter will then be promptly submitted to dispute resolution under 
Section 5.18 of this SGAT. While the matter is pending, U S WEST shall not revoke the license 
granted until the matter is finally decided under the dispute resolution process either by 
agreement or after relevant appeal processes have been exhausted. 

@ 

Checklist Item 13 

4 , l l  
including, but not limited to: 

"Central Office Switch" means a switch used to provide Telecommunications Services, 

4.1 1 . I  "End Office Switches" which are used to terminate end user station loops or the 
equivalent for the purpose of interconnecting to each other and to trunks; and 

4.1 1.2 "Tandem Office Switches" which are used to connect and switch trunk circuits 
between and among other Central Office Switches. CLEC switch(es) shall be 
considered Tandem Office Switch(es) to the extent such switch(es) actually serve(s) 
the comparable geographic area as U S WEST'S Tandem Office Switch or is used to 
connect and switch trunk circuits between and among other Central Office Switches. 
Access tandems provide connections for exchange access and toll traffic, while local 

tandems provide connections for EASlLocal traffic. 



SGAT Paragraph 7.3.7.1 

As you recall, we discusscd the proposal in this paragraph l o  apply a tandem switching and a tandem 
transport/transmission charge to the originating party when US W is performing a transit hnction. As 
WCom indicated, we have no issue with the application of the tandem switching charge for the 
transit function being performed by USW. However, in this situation, the traffic is arriving at the 
USW tandem for switching (Le. transit) to a third party via an interconnection trunk that has been 
jointly provisioned and paid for by USW and the CLEC. Therefore, we believe that Further payment 
for transport in the form of a tandem transport/transmission charge would not be appropriate. USW 
agreed to review this matter and provide us with a position. 

8 ,  

SGAT Paragraph 7.3.8 

As a result of our discussions, I believe that we are in agreement as to how to deal with no-CPN 
traFfic as between USW and the CLEC. We discussed the issue of how to deal with traffic, which is 
passed to CLEC by USW as a transit provider. We also agreed that SGAT Paragraph 7.3.9, which 
appeared to point the CLEC to the NPAC for assistance in identifying the carrier sending no-CPN 
traffic was misplaced and that NPAC was no solution for this issue. I have reviewed the present 
language with our Carrier Billing group, and we would like to propose an additional sentence at the 
end of the present paragraph, to read, 

“U S WEST will provide to CLEC, upon request, information to demonstrate that U S WEST’S 
portion of No-CPN traffic does not exceed 5% of the total traffic delivered.” 

0 

SGAT Paragraphs Entrance Facilities ( 7.3.1.1.3. l), Direct Trunked Transport (7.3.2),EICT 
(7.3.1.2. I) ,  Muxing (7.3.2.3) and NRCs (7.3.3) Proportional Use Billings for Interconnection 
Facilities - As we discussed, WorldCom would like USW to reconsider its position on the billing of 
interconnection facilities based on the proportional use that each party makes of these trunks. As 
USW is aware, FCC Rule 5 1.709 (b) provides that the “rate of a carrier providing transmission 
facilities dedicated to the transmission of traffic between two carrier’s networks shall recover only 
the costs of the proportion of that trunk capacity used by an interconnecting carrier to send traffic 
that will terminate on the providing carrier’s network. Such proportions may be measured during 
peak periods.” 

In USW’s proposed SGAT at Paragraph’s 7.3.1 .I .3.1 (Entrance Facilities) and 7.3.2.2 (Direct Trunk 
Transport), USW proposes that proportional use be measured after excluding ISP traffic. WorldCom 
understands that USW’s position is that ISP traffic is “interstate” or “non-local traffic”. As aresult, 
USW does not believe that ISP traffic should be subject to the traffic sensitive billings for local call 
termination or reciprocal compensation as “local” traffic. As we discussed, WorldCom and US W 
will simply have to agree to disagree on this subject. m 



L 

However, our disagreement about whether a traffic sensitive call terminatiordreciprocal 
compensation ratc should apply to ISP traffic should have no bearing on the issue of the shared cost 
of the interconnection truilking dedicated to the transmission of traffic between the two parties 
network, which is assessed on a flat rated monthly charge, This traffic, as wcll as all other types of 
traffic flowing between the two networks, is in fact utilizing capacity on these interconnection trunks 
and, under the FCC Rule, that traffic should be included in making a determination as to the 
assessment of charges based on the proportional use of these trunks. If USW were to agree with 
WorldCom’s position, WorldCom would agree that USW is not waiving its position or otherwise 
conceding that ISP traffic sent over these trunks should not be compensable under the traffic 
sensitive billing for call terinination/reciprocal compensation. We also discussed briefly 
WorldCom’s position that, in addition to the Entrance Facility and Direct Trunk Transport, we 
believe that the Expanded Interconnection Channel Termination ( EICT - Paragraph 7.3.1.2.l)and 
Muxing ( Paragraph 7.3.2.3) constitute facilities used for the transmission of traffic between the two 
parties network under the FCC Rule 5 1.709(b), and therefore should also have costs shared based on 
proportional use. Furthermore, as you know, the sharing of costs for EICT and Muxing is contained 
in our present interconnection agreement Logically; Non-Recurring chargcs for these Rule 5 1.709(b) 
facilities should also be shared based on proportional use. We have drafted the following language as 
an amendment to the Arizona SGAT language ( where we agreed to truc up proportional use billings 
after the first Quarter) for your consideration. This language would be inserted at SGAT Paragraphs 
7.3.1.1.3.1 (EntraiceFacility); 7.3.2.2 (DirectTrunkTransport)7.3.1.2.1 (EICT), 7.3.2.3 (Muxing) 
and 7.3.3 (NRCs on interconnection Trunks); 

@ “The provider of the two-way facility will initially share the cost of the facility by assuming an 
initial relative use factor of 50% for a minimum of one quarter. The nominal charge to the other 
Party for the use of the facility, as described in Exhibit A, shall be reduced by this initial relative use 
factor. Payments by the other party will be according to this initial relative use factor for a minimum 
of one quarter. The initial relative use factor will continue for both bill reduction and payments until 
the parties agree to a new factor, based on actual minutes of use data to substantiate a change in that 
factor. Once negotiation of the new factor is finalized, the Parties will retroactively true-up previous 
charges and the bill reductions and payments will apply going forward, for a ininimuiii of one 
quarter. By agreeing to this interim solution, the parties do not waive their positions on the nature of 
traffic delivered to Enhanced Service Providers.” 

SGAT Paragraph 7.3.7.1 
As you recall, we discussed the proposal in this paragraph to apply a tandem switching and a tandem 
transport/transmission charge to the originating party whcn USW is performing a transit function. As 
WCom indicated, we have no issue with the application of the tandem switching charge for the 
transit function being performed by USW. However, in this situation, the traffic is arriving at the 
USW tandem for switching (Le. transit) to a third party via an interconnection trunk that has been 
jointly provisioned and paid for by USW and the CLEC. Therefore, we believe that further payment 
for transport in the form of a tandem transport/transmission charge would not be appropriate. USW 
agreed to review this matter and provide us with a position. 



SGAT Paragraph 7.3.8 

As a result of our discussions, 1 believe that we are in agreement as to how to deal with no-CPN 
traffic as between USW and the CLEC. We discussed the issue of how to deal with traffic, which is 
passed to CLEC by USW as a transit provider. We also agreed that SGAT Paragraph 7.3.9, which 
appeared to point the CLEC to the NPAC for assistance in identifying the carrier sending no-CPN 
traffic was misplaced and that NPAC was no solution for this issue. I have reviewed the present 
language with our Carrier Billing group, and we would like to propose an additional sentence at the 
end of the present paragraph, to read, 

“U S WEST will provide to CLEC, upon request, information to demonstrate that U S WEST’S 
portion of No-CPN traffic does not exceed 5% of the total trafiic delivered.” 

SGAT Paragraphs Entrance Facilities ( 7.3.1.1.3. l), Direct Trunked Transport (7.3.2),EICT 
(7.3.1.2. l), Muxing (7.3.2.3) and NRCs (7.3.3) Proportional Use Billings for Interconnection 
Facilities - As we discussed, WorldCom would like {JSW to reconsider its position on the billing of 
interconnection facilities based on the proportional use that each party makes ofthese trunks. AS 
USW is aware, FCC Rule 51.709 (b) provides that the “rate of a carrier providing transmission 
facilities dedicated to the transinission of traffic between two carrier’s networks shall recover only 
the costs of the proportion of that trunk capacity used by an interconnecting carrier to send traffic 
that will terminate on the providing carrier’s network. Such proportions may be measured during 
peak periods.” 

In USW’s proposed SGAT at Paragraph’s 7.3.1.1.3.1 ( Entrance Facilities) and 7.3.2.2 (Direct Trunk 
Transport), USW proposes that proportional use be measured after excluding ISP traffic. WorldCom 
understands that USW’s position is that ISP traffic is “interstate” or “non-local traffic”. As aresult, 
USW does not believe that ISP traffic should be subject to the traffic sensitive billings €or local call 
termination or reciprocal compensation as “local” traffic. As we discussed, WorldCom and USW 
will simply have to agree to disagree on this subject. 
However, our disagreement about whether a traffic sensitive call terminatiodreciprocal 
compensation rate should apply to ISP traffic shouid have no bearing on the issue of the shared cost 
of the interconnection trunking dedicated to the transmission of traffic between the two parties 
network, which is assessed on a flat rated monthly charge, This traffic, as well as all other types of 
traffic flowing between the two networks, is in fact utilizing capacity on these interconnection trunks 
and, under the FCC Rule, that traffic should be included in making a determination as to the 
assessment of charges based on the proportional use of these trunks. If USW were to agree with 
WorldCom’s position, WorldCom would agree that USW is not waiving its position or otherwise 
conceding that ISP traffic sent over these trunks should not be compensable under the traffic 
sensitive billing for call terminatiodreciprocal compensation. We also discussed briefly 
WorldCom’s position that, in addition to the Entrance Facility and Direct Trunk Transport, we 
believe that the Expanded Interconnection Channel Termination ( EICT - Paragraph 7.3.1.2.1)and 
Muxing ( Paragraph 7.3.2.3) constitute facilities used for the transmission of traffic between the two 
parties network under the FCC Rule 5 1.709(b), and therefore should also have costs shared based on 
proportional use. Furthermore, as you know, the sharing of costs for EICT and Muxiiig is contained 

a 
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in our present interconnection agreement Logically, Non-Recurring chargcs for these Rule 5 1.709(b) 
facilities should also be shared based on proportional use. We have drafted the following language as 
an amendment to the Arizona SGAT language ( where we agreed to true up proportional use billings 
after the first Quarter) for your consideration. This language would be inserted at SGAT Paragraphs 
7.3.1.1.3.1 (Entrance Facility); 7.3.2.2 (Direct Trunkl’ransport) 7.3.1.2.1 (EICT), 7.3.2.3 (Muxing) 
and 7.3.3 (NRCs on interconnection Trunks); 

0 

“The provider of the two-way facility will initially share the cost of the facility by assuming an 
initial relative use factor of 50% for a minimum of one quarter. The nominal charge to the other 
Party for the use of the facility, as described in Exhibit A, shall be reduced by this initial relative use 
factor. Payments by the other party will be according to this initial relative use factor for a minimum 
of one quarter. The initial relativc use factor will continue for both bill reduction and payments until 
the parties agree to a new factor, based on actual minutes of use data to substantiate a change in that 
factor. Once negotiation of the new factor is finalized, the Parties will retroactively true-up previous 
charges and the bill reductions and payments will apply going forward, for a minimum of one 
quarter. By agreeing to this interim solution, the parties do not waive their positions on the nature of 
traffic delivered to Enhanced Service Providers.” 
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From: 

cc: 
Subject: 

Tom Dixon ITh0mas.F. Dixon@wcom.com] 
Wednesday, July 05,2000 10:16 AM 
'Quintana, Becky'; 'Ahlers, Dennis'; 'Ashton, Kristi'; 'Barbara Fernandez'; 'Beck, Steve'; 
'Bellinger, Hagood'; 'Berrio, Itzel'; 'Best, Harlan'; 'Bewick, Penny'; 'Bill Steele'; 'Boswell, 
Rebecca'; 'Brian Petroff; 'Bridget McGee-Stiles'; 'Brigham, Bob'; 'Bruce Mitchell'; 'Bruce 
Smith'; 'Bumgarner, Margaret'; 'Carey, John'; 'Ceguera, Phil'; 'Ciccolo, Kris'; 'Clauson, Karen'; 
'Cox, Rod'; 'Crain, Andy'; 'Deanhardt, Clay'; 'DeCook, Rebecca'; 'Devaney, John'; 'Dickinson, 
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Maderia'; 'Emory-Cherrix, Lezlee'; 'Flavin, Tom'; 'Freeberg, Tom'; 'Friesen, Letty'; 'Green, Pat'; 
'Hammond, Randy'; 'Hopfenbeck, Ann'; 'Houston, Cindi'; 'Howerton, Cynthia'; 'Hsiao, 
Douglas'; 'Hundley, Joyce'; 'Hydock, Michael'; 'Jennings-Fader, Mana'; 'Jerry Enright'; 'John 
Epley'; 'Jones, Andrew'; 'Joseph Molloy'; 'Joyce, Craig'; 'Joyce, Rodney'; 'Klug, Gary'; 
'Kunkleman, Tim'; 'LaFrance, David'; 'Lipman, Richard'; 'Lubamersky, Nancy'; 'Mailloux, 
Christine'; 'Mandell, Vicky'; 'Marquez, Tony'; 'Marshall, Kate'; 'McDaniel, Paul'; 'Mike ' 

Zimmerman'; 'Munn, John'; 'Murphy, Chris'; 'Murrietta, Rhonda'; 'Neil Langland'; 'Nelson, 
Thor'; 'Newell, Andrew'; 'Nichols, Robert'; 'Norcross, Michelle'; 'Owens, Jew; 'Page, Jennifer'; 
'Parker, Pat'; 'Paula Strain'; 'Priday, Tom'; 'Ragge, Joanne'; 'Roth, Diane'; 'Rushing, Cassie'; 
'Sacilotto, Kara'; 'Samuel, Joseph'; 'Schmitt, Teresa'; 'Schwartz, Christine'; 'Sekich, Dominick'; 
'Shears, Nikki'; 'Shoemaker, Lisa'; 'Simpson, Lori'; 'Spiller, Dudley'; 'Starr, Arleen'; 'Steese, 
Chuck'; 'Stewart, Karen'; 'Strom, Lise'; 'Sussman, Don'; 'Thayer, Rick'; 'Titzer, Karen'; 
'Townsend, Robert'; 'Tribby, Mary'; 'Vince Snowberger'; 'Warren Wendling'; 'Wendie Allstot'; 
'Wicks, Jill'; 'Williams, Mark'; 'Williams, Sue'; 'Wilmer'; 'Wilson, Ken'; 'Wolters, Rick'; 'Ziegler, 
Dave' 
mark.argenbright@wcom.com; michael.henry@wcom.com 
LICENSE AND REVOCATION LANGUAGE (issue 7.6) and RECIPROCAL COMPENSATION 
(Issue 13.8) 

I s sue  7 . 6  

On a p re l imina ry  b a s i s ,  I have been advised by  my c l i e n t  t h a t  WCom w i l l  
ject  t o  t h e  " l i cense"  being t r e a t e d  as i n t e l l e c t u a l  p r o p e r t y .  We a r e  

cking wi th  our i n t e r l l e c t u a l  proper ty  a t to rneys  t o  g e t  more d i r e c t i o n .  ab 
Regarding revoaca t ion  langauge, I would propose the  fo l lowing  be added f o r  
paragraphs 10.5.1.1.2 and 1 0 . 6 . 2 . 1  a f t e r  t h e  previous i n s e r t e d  langauge by U 
S WEST. 

A CLEC will be deemed t o  have misued t h i s  information if i t  u s e s  it f o r  
t hose  p r o h i b i t e d  purposes  s t a t e d  i n  paragraph 10.6.2.3.  However, p r i o r  t o  
revoking such l icense,  U S WEST s h a l l  provide 30-days n o t i c e  t o  CLEC 
adv i s ing  of t h e  a l l e g e d  v i o l a t i o n  of t h e  l i c e n s e  granted,  d u r i n g  which t i m e  
CLEC s h a l l  have an oppor tun i ty  t o  cu re  t h e  a l leged  v i o l a t i o n .  Should CLEC 
c o n t e s t  t h e  a l l e g e d  v i o l a t i o n ,  then CLEC s h a l l  s o  advise  U S WEST wi th in  30 
days a f t e r  r e c e i p t  of n o t i c e  of t h e  a l l e g e d  v i o l a t i o n .  The m a t t e r  w i l l  t hen  
be promptly submit ted t o  d i s p u t e  r e s o l u t i o n  under Sec t ion  5 .18  of t h i s  SGAT. 
While t h e  m a t t e r  i s  pending, U S WEST s h a l l  not revoke t h e  l i c e n s e  g ran ted  
u n t i l  t h e  ma t t e r  is  f i n a l l y  decided under t h e  d i spu te  r e s o l u t i o n  process  
e i t h e r  by agreement or  a f t e r  r e l evan t  appeal  processes  have been exhausted.  

I s s u e  13.8 

I have n o t  r ece ived  a response t o  U S WEST'S comments about t h e  " n i t s  and 
n a t s "  language found on Exhib i t  56. I have t r i e d  con tac t ing  both o f  my 
Reciproca l  Compensation witnesses ,  Mickey Henry and Mark Argenbright ,  and 
have had no response,  probably because of t h e  Ju ly  4 th  ho l iday .  Absent a 
response,  and with t h i s  7/5 deadl ine a t  hand, I have no o p t i o n  b u t  to 
d e c l a r e  impasse on language r e j e c t e d  by U S WEST on paragraphs  7 .3 .7 .1 ,  
7 .3 .1 .1 .3 .1 ,  7.3.2.1,  7 .3 .2 .3  and 7 .3 .3 ,  with the  hope I w i l l  hear  from them 
wi th  a d i f f e r e n t  response e i t h e r  l a t e r  today o r  l a t e r  t h i s  w e e k .  
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF COLORADO 

* * *  

IN THE MATTER OF THE ' )  
INVESTIGATION INTO ) 
U S WEST COMMUNICATIONS, ) DOCKET NO. 971-198T 
INC.'S COMPLIANCE WITH 1 
8 27 1 (C) OF THE TELECOMMUNICATIONS ) 

ACT OF 1996 1 

IN THE MATTER OF U S WEST 
COMMUNICATIONS, INC.'S STATEMENT OF ) DOCKET NO. 99A-577T 
GENERALLY AVAILABLE TERMS AND ) 
CONDITIONS ) 

AT&T'S AND WORLDCOM'S RESPONSE TO U S WEST'S RECOMMENDED 
REDACTION PRINCIPLES FOR THIRD PARTY CONTRACTS 

Pursuant to issues 3-3 and 3-4 to the follow up set of workshops, AT&T 

Communications of the Mountain States, Inc.. TCG Colorado and WorldCom. Inc. 

(collectively "Respondents") recommended redaction principles regarding third party 

contracts in a filing made on July 14, 2000. In addition to these principles, Respondents 

offered a copy of redacted Exhibit 1 -ATT-S9. Qwest Corporation, fornierly U S WEST 

Communications, Inc. ("U S WEST') submitted on July 14. 2000 redaction principles 

and copies of their proposed redaction of Exhibits 1-AT&T-58 and 1 -AT&T-59. In an 

errata filing received by AT&T on July 19. 2000, U S WEST submitted additional 

documents to illustrate U S WEST'S proposed redaction. 

In addition to providing redaction principles and illustrative redacted right of way 

agreements, in both its original filed "position" statement and its errata filing U S WEST 

provided extensive additional revisions to its statement of generally available terms and e 



attachments thereto. AT&T has reviewed these revisions and U S WEST's extensive 

comments contained in its position statement. AT&T has serious concerns about a 
U S WEST's new proposals is preparing a detailed response. Because U S WEST's 

revisions include more than merely redaction principles and examples, and such revisions 

are extensive, AT&T will not include all of its comments in this filing. ATgLT intends to 

respond to U S WEST's proposal no later than July 28, 2000, the time set in the Colorado 

Issues Log for all parties to submit final comments. 

U S WEST's proposals related specifically to redaction are generally acceptable, 

although a number of U S WEST's proposals are unacceptable. First. U S WEST 

proposes to provide a CLEC with copies of right of way agreements that are not recorded 

only after consent from the landowner. u.hich must be obtained by CLEC. U S WEST's 

position is burdensome to both landowners and CLECs, is unnecessan in that not all 

right of way agreements require consent and is discriminator!,. Most of U S WEST's 

extensive revisions set forth the machiner! for thi\  consent process. ATGrT's subsequent 

comments will address the details of this consent mechanism. as ~ ~ l l  ax other issues 

unrelated to these redaction principles. 

Second, U S WEST's should clarify that its proposal to redact "monetary terms" 

(which appears to mean only "dollar figures") does not mean that i t  \+.i l l  redact any 

portion of the agreement that provides incentives to property owners to promote or sell 

U S WEST's services to third party tenants or residents of the property. ATgLT observes 

that this particular proposal does not on its face appear to be contrary to AT&T's broader 

redaction principles that U S WEST may redact only those portions of the agreement that 



constitute trade secrets under Colorado law and that U S WEST not redact any provisions 

that provide incentives to property owners. 

Respectfully submitted on this 2 1 st day of July 2000. 

The attorneys for AT&T are authorized to sign on behalf of WorldCom, Inc. 

AT&T COMMUNICATIONS OF THE 
MOUNTAIN STATES, INC. 

Thomas C. Pelto 
Letty S.D. Friesen 

By: 
1875 Lawrence Street, Suite 1575 
Denver, Colorado 80202 
Telephone: (303) 298-6475 

and 

WOFUDCOM. INC. 

Thomas F. Dixon, #SO0 
707 - 17* Street, Suite 3900 
Denver, Colorado 80202 

(303)  390-6333 (Fax) 
(303) 390-6206 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF COLORADO 

* * *  

IN THE MATTER OF THE ) 
INVESTIGATION INTO ) 
U S WEST COMMUNICATIONS, ) DOCKET NO. 971- 198T 
INC’S COMPLIANCE WITH ) 
8 27 1 (C) OF THE TELECOMMUNICATIONS ) 
ACT OF 1996 ) 

AT&T’S FOLLOW-UP COMMENTS 
ON RIGHTS-OF-WAY AND PRIVATE PROPERTY CONTRACTS 

Pursuant to the action-items developed in the first workshop, AT&T 

Communications of the Mountain States, Inc. and TCG Colorado (collectively “AT&T”) 

hereby submit these Follow-up Comments. By these comments, AT&T intends to clarify 

its position on U S WEST Communications, Inc.‘s (“U S WEST”) obligations regarding 

the disclosure of its rights-of-way (“ROW’)’ contracts with Colorado private property 

owners to competitive local exchange carriers (“CLECs”). 

INTRODUCTION 

When U S WEST was the sole local telecommunications provider in its territory, 

it had, and continues to have, the right of eminent domain to obtain the ROW necessary 

to serve its customers. 8 38-5- 105 C.R.S. Before U S WEST could exercise its right of 

eminent domain, however, Colorado law required, and still requires, that it attempt to 

“secure by deed, contract, or other agreement such rights-of-way . . . .” - Id. U S WEST 

As used in these Comments the term “ROW” shall mean rights-of-way and include access to poles. ducts, I 

conduits. riser cable, inner ducts. building entrance facilities, building entrance links. equipment rooms, 
remote terminals, cable vaults. telephone closets. building risers or any other requirements need to create 
path ways. 

1 



has done just that; i t  has entered into ROW contracts and easements with building owners 

and property owners throughout Colorado. 

The incentive that property owners have to enter into ROW agreements are 

two-fold: (a) they avoid eminent domain proceedings; and (b) the utility company 

typically provides some type of financial incentive. The contracts and easements provide 

the terms and conditions of the ROW, and because U S WEST has long been the 

dominant local telephone utility in its temtory, it holds the lion‘s share of these contracts 

and easements. 

Rather than disclosing the ROW contacts to CLECs, however, U S WEST wants 

to wrap them in a cloak of secrecy and pretend that it lacks control over the given ROW. 

And while U S WEST enjoys full knowledge of the terms and conditions upon which the 

property owner has allowed access to the ROW, it denies such knowledge to its 

competitors. Nevertheless, U S WEST maintains that its competitors must be bound by 

the same terms and conditions.‘ Strangely enough, U S WEST dubs this 

“nondiscriminatory a c ~ e s s . ” ~  

Simply put, nondisclosure of vital information about existing ROW contracts is 

discriminatory and a violation of the Telecommunications Act of 1996, $8 224(f)( 1 ) and 

27 l(c)(?)(B)(iii), Therefore, the SGAT should contain language clarifying that 

U S WEST will make these contracts available upon request (and, if necessary, under an 

agreement to maintain any confidentiality requirements). 

‘ Weidenbach Affidavit at 70, In. 9. 
- Id. at 70, In. 15. 
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DISCUSSION 

I. As a Lepal Matter, U S WEST Should Disclose Its Rights-of-Wav Contracts 
with Private Propertv Owners. 

Section 27 1 (c)(2)(B)(iii) of the Telecommunications Act of 1996 requires that a 

Bell operating company (“BOC”) provide: 

Nondiscriminatory access to the poles, ducts, conduits. and 
rights-of-way owned or controlled by the [BOC] at just and 
reasonable rates and in accordance with the requirements of 
section 224. 

47 U.S.C. 9 271(~)(2)(B)(iii)(emphasis added). Section 224(f)( 1) of the Act states that 

“[a] utility shall provide a cable television system or any telecommunications camer with 

nondiscriminatory access to any pole, duct, conduit, or right-of-way owned or controlled 

by it.”‘ Furthermore, the Federal Communications Commission (“FCC”) has clearly 

stated that BOCs have an obligation to make all “relevant data” related to ROW inquiries 

available for inspection and copying, subject to reasonable conditions to protect 

proprietary information.s 

Generally, ROW agreements describe the scope of use and specify important 

restrictions on use. At a minimum they reflect the property owner’s expectations and, to 

the extent that a BOC receives certain treatment under them, they reflect the actual 

“nondiscriminatory” use. In addition, they may reflect the fees and charges the owners 

deem appropriate. That fact that some agreements may contain “confidentiality” clauses 

~ 

‘ 47 U.S.C. 9 224(f)( 1) .  Section 224(a) defines “utility” to include any entity, including a LEC, that 
controls, “poles. ducts. conduits, or rights-of-way used. in whole or in part, for any wire communications.” 
47 U.S.C. 9 224(a)( 1). 

In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996 Interconnection between Local Exchange Camers and Commercial Mobile Radio Service Providers. 
First Report and Order. CC Docket No. 96-98, CC Docket No. 95-1 85. FCC 99-141 (Aug. 8. 1996) 
[hereinafter “First Rpt.”] at ¶ 1223. The FCC made this determination in the context of considering a denial 
of access to rights-of-way, and it concluded that efficiently resolving such disputes demanded that all 
necessary information be made available up front. 
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making the terms and conditions of the agreements “secret,” does not thereby render truly 

“proprietary information” at risk by disclosing the agreements. 

ROW agreements and easements necessarily vest a limited property interest in the 

utility holding such right for the purpose of allowing the utility to efficiently and 

effectively establish the necessary infrastructure. See, Larson v. Chase Pipe Line Co., 

5 14 P.2d 13 16, 13 17 (Colo. 1973)(noting that title from the condemnation proceeding 

passes to the petitioner). While ROW agreements may be negotiated and voluntary, the 

State has established significant incentives for property owners to grant ROW 

agreements. For example, a prime incentive is the right of eminent domain provided to a 

utility to have property condemned for public use should the owner and the utility fail to 

agree. 8 38-5-105 C.R.S. The significance of this tool of eminent domain has been 

recognized at the federal level by the FCC. First Rpt. at ¶ 1 18 1 (initially requiring 

utilities to exercise eminent domain authority to expand rights-of-way over private 

property to accommodate requests for access and the need €or expansion of the existing 

ROW). Upon reconsideration, the FCC determined further that the exercise of eminent 

domain authority was not a federal requirement, but rather a matter for state law.6 

As a result of this framework, U S WEST has been able to effectively and 

efficiently obtain ROW agreements throughout its temtory. Historically as a monopoly, 

U S WEST enjoyed significant advantages in acquiring these rights through its ability to 

leverage the threat of an eminent domain proceeding to acquire advantageous ROW 

terms quickly and efficiently. 

In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996 Interconnection between Local Exchange Camers and Commercial Mobile Radio Service Providers, 
Order on Reconsideration, CC Docket No. 96-98 and CC Docket No. 95-185, FCC 99-266 (Oct. 26, 1999) 
at W38. 

6 
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Further evidence of U S WEST‘s unique advantages stemming from its monopoly 

status, is the fact that U S WEST’s state-approved tariffs provide that any agreement to 

serve is accompanied by a corresponding grant from the owner of an easement.’ Clearly, 

U S WEST has ‘‘ow?ersl?ip or control” of the rights-of-way granted through private 

contracts and easements. Moreover, the nature and scope of “ownership and control” 

cannot be adequately determined if U S WEST can simply claim that it  lacks any 

ownership and control while simultaneously refusing to disclose the very document that 

establishes its rights. 

By refusing to reveal the ROW agreements, U S WEST creates two distinct 

problems: ( 1  ) i t  cloaks its “non-discriminatory” treatment in secrecy, the validity of 

which can only be tested through discovery of the agreement i n  litigation; and (2) it 

places property owners and CLECs in the untenable position of having to face numerous 

ROW negotiations or numerous eminent domain proceedings from various utilities 

should U S WEST deny access or refuse to expand its existing access. Furthermore, 

requiring U S WEST to reveal these contracts and easements prevents U S WEST from 

entering into or enforcing exclusive service agreements with building and property 

owners. That is, disclosure prevents U S WEST and the property owners from 

locking-up numerous customers and precluding competition because such conduct, to the 

extent memorialized in the contract or easement, is revealed upon disclosure. 

11. As a Practical Matter, U S WEST Should Disclose its Rights-of-Wav 
Contracts and Easements with Private Propertv Owners. 

U S WEST, by virtue of the monopoly position it has historically enjoyed, is in a 

position to thwart competition, unless it is affirmatively obligated to provide other 

U S WEST Communications Exchange and Network Services Tariff. Colo. PUC No. 15 at 9 4.4(B)(7). 
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competitors with equivalent access to the rights it enjoys. While new competitors may 

also avail themselves of condemnation rights upon U S WEST’S or the property owner’s 

refusal to negotiate access, from a competitive and practical viewpoint, the delay that this 

would otherwise entail is a significant barrier to offering the tenants or other customers a 

competitive alternative. On the one hand, U S WEST has acquired its extensive ROW 

rights over decades by virtue of its unique status of state-supported monopoly. On the 

other hand, a new competitor, lacking either the special status, resources or leverage 

attendant to the former monopoly environment, faces a daunting task to acquire the 

necessary ROW rights from “scratch.” In order to level the playing field and ameliorate 

the disparate positions of the parties, it is only reasonable to require U S WEST to 

provide copies of the ROW agreements that it  has with the subject property owners. 

By requiring disclosure of ROW agreements, the Commission would accomplish 

two pro-competitive goals at the same time. First, the Commission would allow 

competitors to proceed with their own negotiations with owners on a well informed, 

knowledgeable basis as to what has been acceptable to the owner in the past. The 

practical result will be faster, economic negotiations that allow for effective business 

planning and prompt build-out of additional infrastructure, if necessary. Second, the 

Commission would have established a self-executing mechanism that polices U S WEST 

and prevents it from entering into agreements that either explicitly or implicitly 

discriminate against other competitors or create exclusivity arrangements. In addition, 

this would protect U S WEST from being forced into exclusivity arrangements by over- 

zealous property owners. Simply reporting to the property owners that other carriers 

have a right to examine the agreement may discourage unfair or extortionist tactics. 

6 



In addition to the practical outcome, U S WEST has-in the past-argued that the 

ROW agreements are “proprietary” or represent trade secrets of U S WEST. However, 

upon close inspection this argument must fail. First, ROW agreements, backed up by the 

state-created eminent domain rights, cannot be considered “proprietary” nor trade secret.s 

It is axiomatic that a property right established solely by virtue of state law cannot be 

considered the “secret property of the ILEC.” 

Second, if such argument were accepted, contrary to the FCC‘s determination that 

intellectual property claims of confidentiality are inherently suspect and anti-competitive, 

U S WEST would have created an umbrella defense that i t  could apply to almost every 

interconnection and other statutorily-created obligation it has. In fact, the FCC has made 

clear that incumbents cannot evade their statutory obligations by making their 

arrangements with third parties confidentiaL9 Although the FCC permitted utilities to 

prevent disclosure of proprietary information contained within the pool of “relevant” 

information, this limited exception must be used only for truly proprietary information 

and not a blanket prohibition on providing the agreements. To the extent that U S WEST 

or the property owner have real proprietary information contained within the agreement, 

that material alone should be subject to “reasonable conditions to protect proprietary 

information.” Reasonable conditions may well include subjecting the proprietary term to 

the Commission’s confidentiality rules such that the term can be judged against a 

standard of discrimination without being disclosed widely among competitors. 

In fact. U S WEST would be hard pressed to prove that its ROW agreements rise to the level of a trade 

See In the Matter of the Implementation of Infrastructure Sharing Provision in the Telecommunications 
secret. See Q 7-74-101 C.R.S. et seq. (Colorado Uniform Trade Secret Act). 

Act of 1996, Report and Order, 12 FCC Rcd. 5470 ( 1997) AT ‘I[ 63. 

9 
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Finally, by affirming U S WEST'S argument, the whole grant of non- 

discriminatory access to rights-of-way would be rendered completely ineffective. This 

section of the Act would literally become meaningless. If a CLEC is not able to obtain a 

copy of the agreements at issue, what possible meaning can be ascribed to U S WEST's 

duty to afford nondiscriminatory access on rates, terms and conditions that are consistent 

with 8 324. Furthermore, how can U S WEST expect to bind CLECs to the terms and 

conditions of these ROWS, while simultaneously demanding that the CLECs be kept 

from the very terms by which they are purportedly bound? 

Accepting U S WEST's argument would in effect mean that access to ROW could 

only be obtained either through U S WEST acting as the sole controlling agent of the 

CLEC or by virtue of a separate negotiation with the owner. If each CLEC, without any 

prior knowledge of the ILEC/property owner agreements, were forced to negotiate new 

and (by definition different) agreements, then the question must be posed why Congress 

would have granted CLECs any nondiscriminatory access right in the first place. Why 

even mention this topic if a CLEC is no better off than it would be in the absence of the 

statute? 

111. The FCC's Notice of Proposed Rulemaking, Which Questions its Authority 
to Impose Federallv Mandated Non-discrimination Obligations on Building 
Owners or Private Propertv Owners, Does Not Thereby Mean that the FCC 
Questions its Authority and Congressional Mandate to Impose 
Nondiscrimination Obligations Upon ILECs, Like U S WEST. 

In FCC Order number FCC 99-141, it  seeks comment on its federal statutory 

authority to require building owners or property owners to comply with the 

nondiscrimination requirements outlined in the Telecomunications Act of 1996." In its 

"In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996 Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, 
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general discussion and request for further comment related to this topic, the FCC notes 

that it has previously determined that it has such authority under 9 207 of the Act to 

require property owners to allow antennas on their premises. First Rpt. at 9 59. 

Nevertheless, it seeks additional input as to the authority and its scope, if such authority 

exists. 

The FCC’s query into its direct authority over property owners, apart and distinct 

from its authority over incumbents, in no way diminishes the incumbents obligations to 

provide nondiscriminatory access to ROW and all the relevant information associated 

therewith. Rather the FCC remains committed to bringing: 

the benefits of competition, choice, and advanced services to all 
consumers of telecommunications, including both businesses and 
residential customers, regardless of where they live or whether 
they own or rent their premises. In the 1996 Act, Congress 
emphasized its intent to bring these benefits “to all Americans.” 
To the extent that any class of consumers is unnecessarily disabled 
from choosing among competing telecommunications service 
providers, the achievement of this Congressional goal is placed in 
jeopardy. 

First Rpt. at 0 6. Where the ROW agreements entered into by carriers incumbents, such 

as U S WEST, cannot be disclosed to competing carriers, U S WEST can hide not only 

any special treatment it receives from the property owners, but it can also selectively 

apply the terms and conditions it wants to its competitors. Moreover, any secret terms 

that create, whether expressly or in effect, exclusivity or preferential treatment of 

U S WEST stand as a barrier to competition that unnecessarily disables the residents or 

tenants of the property owned by a third party from reaping the benefits of competition. 

First Report and Order, CC Docket No. 96-98. CC Docket No. 95-185, FCC 99-141 (Aug. 8, 1996) 
[previously referred to as the “First Rpt.”] at ¶I 52-63 
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As part of this nondiscriminatory obligation, U S WEST must provide access to 

all ROW agreements, including those with private landowners, upon request by the 

CLEC. Access to such agreements is integral to assuring that U S WEST provides 

nondiscriminatory access to ROW at just and reasonable rates. 

Respectfully submitted on this 22nd day of June 2000. 

AT&T COMMUNICATIONS OF THE 
MOUNTAIN STATES, INC. 
Thomas C. Pelto 
Letty S.D. Friesen 

By: 
1875 Lawrence Street, Suite 1575 
Denver, Colorado 80202. 
Telephone: (303) 298-6475 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF COLORADO 

* :I: :I; 

IATTER OF THE ) 
INVESTIGATION INTO ) 
U S WEST COMMUNICATIONS, ) DOCKET NO. 971-198T 
INC.'S COMPLIANCE WITH 1 
9 27 1 (C) OF THE TELECOMMUNICATIONS 1 
ACT OF 1996 

IN THE MATTER OF U S WEST 1 
COMMUNICATIONS, INC.'S STATEMENT OF ) DOCKET NO. 99A-577T 
GENERALLY AVAILABLE TERMS AND ) 
CONDITIONS ) 

AT&T'S PROPOSAL FOR REVISIONS TO SGAT PROVISIONS 
RE: POLES, DUCTS, CONDUITS AND RIGHT-OF-WAY 

The following are AT&T's suggested revisions to the SGAT language presented 
by U S WEST regarding the Poles, Ducts, Conduits and ROW sections: 

1. 
stated as follows: 

The introductory statement in sections 10.8.1.1, 10.8.1.2 and 10.8.3 should be re- 

Where it has ownership control, either directly or indirectly, U S WEST will 
provide ... 

2 .  U S WEST'S proposal in section 10.8.2.4 should be rephrased as: 

Extensive requests involve the gathering of plats from more than five (5) 
locations, span more than five (5) Wire Centers or consists of five ( 5 )  or more 
separate Wire Center requests submitted simultaneously. Response to extensive 
requests will be provided within a reasonable interval, not to exceed forty-five 
(45) days. 

3. 
Washington Commission. 

AT&T accepts the U S WEST proposal for section 10.8218 as put before the 

1 



4. For Section 10.8.2.22, AT&T proposes the following: 

If any facilities are found attached to Poles/Innerduct for w 
* 

ich no order is in 
effect, U S WEST shall promptly notify CLEC of such discrepancy. U S WEST 
and CLEC shall cooperate in curing such discrepancy within 30 days of such 
notice or such other period as the parties may agree. If CLEC fails to cure such 
discrepancy within the above referenced period, U S WEST may remove CLEC‘s 
facilities without liability and the costs of such removal shall be borne by CLEC 
unless the matter has been referred to the dispute resolution procedure contained 
herein. 

5. 
determined): 

For Section 10.8.4.1.3, AT&T proposes the following (fee element still to be 

Inquiry Review - ROW - Prior to ordering access to ROW, U S WEST shall, 
upon request of CLEC, provide a copy of ROW agreements to CLEC within 10 
business days of the request. U S WEST may redact such information in the 
agreement as provided that constitute such trade secret or proprietary information 
which if otherwise disclosed would both violate U S WEST obligations to the 
property owner for which the ROW runs and does not involve information that 
could indicate or be used as evidence of discriminatory treatment for CLEC. 

6. 
SGAT to reflect the decisions of the arbitration between U S WEST and AT&T 
conducted in Washington. Following is the proposed language from the Washington 
arbitration modified slightly to replace “AT&T” references with generic “CLEC” 
references. 

For consistency and clarity, AT&T suggests that U S WEST alter its Colorado 

(Section 47.2 of the Washington ICA) 

U S WEST warrants that it will provide to CLECs nondiscriminatory access to 
poles, pole attachments, ducts, inner ducts, conduits, building entrance facilities, 
building entrance links, equipment rooms, remote terminals, cable vaults, 
telephone closets, building risers, ROW, and other pathways owned or controlled 
by U S WEST, using capacity currently available or that can be made available. 
U S WEST shall have the full burden of proving that such access is not 
technically feasible. To the extent U S WEST proves infeasibility, U S WEST 
shall be required to provide to CLEC alternative suitable access which will not 
impair the CLEC’ s ability to provide its Telecommunications Services. Such 
alternative access shall be technically equivalent to the requested access and shall 
be subject to the same terms, conditions and price as the requested access. 

(Section 47.3 of the Washington ICA Definitions) 

“Poles, ducts, conduits and ROW’ refer to all the physical facilities and legal 
rights which provide for access to pathways across public and private property. 



. t 

These include poles, pole attachments, ducts, innerducts, conduits, building 
entrance facilities, building entrance links, equipment rooms, remote terminals, 
cable vaults, telephone closets, building risers, rights-of-way, or any other 
requirements needed to create pathways. These pathways may run over, under, 
across or through streets, traverse private property, or enter multi-unit buildings. 
A Right-of-way (“ROW’) is the right to use the land or other property owned, 
leased, or controlled by any means by U S WEST to place poles, ducts, conduits 
and ROW or to provide passage to access such poles, ducts, conduits and ROW. 
A ROW may run under, on, or above public or private property (including air 
space above public or private property) and shall include the right to use discrete 
space in buildings, building complexes, or other locations. 

(Section 47.4 of the WA ICA Requirements) 

U S WEST shall make poles, ducts, conduits and ROW available to CLEC 
upon receipt of a request for use within the time periods provided in this Section, 
providing all information necessary to implement such a use and containing rates, 
terms and conditions, including, but not limited to, maintenance and use in 
accordance with this Agreement and at least equal to those which it  affords itself, 
its Affiliates and others. Other users of these facilities, including U S WEST, 
shall not interfere with the availability or use of the facilities by CLEC. 

U S WEST shall not prevent or delay any third party assignment of ROW 
to CLEC. 

U S WEST shall offer the use of such poles, ducts, conduits and ROW it 
has obtained from a third party to CLEC, to the extent such agreement does not 
prohibit U S WEST from granting such rights to CLEC. They shall be offered to 
CLEC on the same terms as are offered to U S WEST. U S WEST shall exercise 
its eminent domain power and assist CLEC in obtaining licenses when necessary 
to accommodate CLEC‘s request for access to ROW. If U S WEST exercises its 
eminent domain authority pursuant to any state law, then the CLEC shall 
reimburse U S WEST for U S WEST’S reasonable costs, if any, incurred as a 
result of such exercise of its eminent domain authority. 
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Respectfully submitted on this 2 n d  day of June 2000. 

AT&T COMMUNICATIONS OF THE 
MOUNTAIN STATES, INC. 
Thomas C. Pelto 
Letty S.D. Fiiesen 

By: 
1875 Lawrence Street, Suite 1575 
Denver, Colorado 80202 
Telephone: (303) 298-6475 

Language attested to by AT&T Commercial Attorney: Richard E. Thayer. 
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CHECKLIST ITEM NO. 3 - POLES, DUCTS, CONDUITS, AND RIGHTS-OF-WAY 

24. Qwest asserts that it provides nondiscriminatory access to poles, ducts, conduits, and 

rights-of-way and that it has a legal obligation to do so within the terms of the SGAT and 

in existing Commission approved interconnection agreements. CLECs took exception to 

the SGAT provisions that require reciprocity of access by CLECs. This issue reached 

impasse. Issues that also reached impasse were: (1) CLECs claim that they are entitled to 

access to Qwest's rights-of-way agreements with private parties without the prior consent 

of the private party unless the agreement expressly precludes disclosure. Qwest 

disagrees. (2) Qwest asserts that CLECs should obtain owner consent to Qwest's 

opportunity to cure defaults or breaches of underlying agreements by CLECs. AT&T 

does not agree. (3) WorldCom contends that Qwest's SGAT contains provisions that 

violate the FCC's requirement that response to access requests must be provided within 

45 days. 

25. Pending resolution of the impasse issues, Staff believes that Qwest otherwise satisfies the 

requirements for compliance with Checklist Item No. 3. This compliance assessment is 

not further disputed by parties. 

CHECKLIST ITEM NO. 7 - 911E911 ACCESS; DIRECTORY ASSISTANCE/ 
OPERATOR SERVICE 

26. Qwest asserts that it provides nondiscriminatory access to 9 1 1E9 1 1, and directory 

assistance and operator services. Further, it has a legal obligation to do so within the 

teims of the SGAT and in existing Commission approved interconnection agreements. 

1 1  
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all involved parties on August 3,2000, by which act Workshop Issue ID Nos. 10-7 and 7- 

2 were closed. Workshop Issue ID Nos. 10-5 and 10-6 remained at impasse. 

6. Staff Compliance Assessment 

33 1. Based on the testimony, comments, exhibits submitted, and workshop discussions, Qwest 

has demonstrated that it makes available to the CLECs nondisciiminatory access to call- 

related databases and associated signaling, pending resolution of the impasse issue 

concerning “per-query” access versus total availability of the ICNAM database. This 

issue remained at impasse and legal briefs were filed by parties. The issue will be 

considered by the Commission in accordance with the dispute resolution process ordered 

for this docket. * 332. This compliance assessment may be reviewed in the context of Qwest’s performance 

against those performance measurements established in the ROC OSS Test to assure that 

Qwest continues to provide nondiscriminatory access as described herein. These directly 

related performance measurements include: PIDs DB- 1, DB-2 and other possible 

measurements which may be considered by the ROC. 

123 
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Memorandum 

06/22/00 

To: Colorado and Washington Commissions 

From: Rick Thayer 

Re: 271 Workshops - PoIes, Ducts, Conduits and ROW 

The following are AT&T's suggested revisions to the SGAT issues and language 
presented by U S WEST in respect to the Poles, Ducts, Conduits and ROW sections.: 

I .  
restated 8s follows: 

The inboductory statement in sections 10.8.1.1, 10.8. I .2 and 10.8.3 should be 

[--. Where it has ownership - or control, either drectly or indirectly, 

U S WEST'S proposal in section 10.8.2.4 should be rephrased as: 2. 

Extensive requests involve the gathering of plats from more than 2 locations, span 
:nore than 2 Wire Centers or consists of ten (10) or more separate Wire Center 
requests submitted simultaneously. Response to extensive requests will be 
provided within a reasonable interval, not to exceed fort-five (45) days. 

3. 
Waslungton Commission. 

AT&?' accepts the US WEST proposal for section 10.8.2.18 as put before the 

4.  For Section 10.8.2.22, AT&T proposes the foIIowing: 

If any facilities are found attached to PolesAnnerduct for which no order is in 
effect, U S WEST shall promptfy notify CLEC of such discrepancy. U S WEST 
and CLEC shall cooperate in curing such discrepancy within 30 days of such 
notice or such other period as the parties may agree. If CLEC fails to curc such 
discrepancy within the above referenced period, U S WEST may remove CtEC's  
facilities without Iiabdity and the costs of such removal shall be borne by CLEC 
unless the matter has been referred to the dispute resol 
herein. 

0 
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. 
5. 
determined): 

For Section 10.8.4.1 3, AT&T proposes the following (fee element still to be 

Inquiry Review - ROW - Prior to ordering access to ROW, U S WEST shall, 
upon request of CLEC, provide a copy of ROW agreements to CLEC within 10 
business days of the request. U S WEST may redact such information in the 
agreement as provided that constitute such trade secret or proprietary information 
which if othentise disclosed would both violate U S WEST obligations to the 
property owner for which the ROW ~ufls and does not involve information that 
couid indicate or be used as evidence of discriminatory treatment for CLEC. 

6. 
of the U S WEST and AT&T arbitration conducred in Washington and include the 
following language reflected in said agreement: 

AT&T suggests that the U S WEST SGAT reflect the decisions of the arbitration 

i-- --. 

(Section 47.2 of the Washington ICA) , 

provide to ATBrT nondiscriminatory access to poles, poIe attachments, ducts, 
inner ducts, conduits. building entrance facilities. building entrance links, 
equipment moms, remote terminals, cable vaults, teiephone closets, building 
risers, ROW, and other pathways owned or controlled by U S CVEST, using 
capacity cunentiy available or that can be made available. U S ‘WEST shall have 
the full burden of proving that such access is not technically feasible. To the 
extent U S WEST proves infeasibility, U S WEST shall be required to provide to 
AT&T alternative suitable access wfuch Will not impair ATdtT’s ability to 
provide its Telecommunications Services. Such alternative access shall be 
technically equivalent to the requested access a d  shall be subject to the same 
terms, conditions and price a s  the requested access. 1 

U S WEST warrants h t  1t will 

(Section 47.3 of the Washmgton ICA Definitions) 

“Poles, ducts, conduits and ROW” refer to all the physical facilities and legal 
rights which provide for access to pathways across public and private property. 
These include poles, pole attachments, ducts, inncrducts, conduits, building 
entrance fadities, buildrng e n m c e  links, equipment rooms, remote terminals, 
cable vaults, telephone closets, building risers, rights-of-way, or any other 
requirements needed to create pathways. Tnese pathways may run over, under, 
across or through streets. traverse private property, or enter multi-unit buildings. 
A kght-of-Way (“ROW’) is the right to use the iand or other property owned, 
leased. or controlled by any means by U S WEST to place poles, ducts, conduits 
and ROW or to provide passage to access such poles, ducts, conduits and ROW. 
A ROW may run under, on, or above pubiic or private propcrty (ixrcluding air 
space above public or pnvate property) and shall include the right to use discrete 
space in buildings, building complexes, or other locations. 

f-  \ (Section 47.4 of the WA ICA Requirements) 
1 

’ Per Order at page 29, Issue 55. 0 



U S WEST shall make poles, ducts, conduits and ROW avaiiable to 
AT&T upon receipt of a request for use within the time periods provided in this 
Section, providing all lnformation necessary to implement such a use and 
containing rates, terms and conditions, including, but not iimited to, maintenance 
and use in accordance with t h l s  Agreement and at ieast equal to those which it 
affords itself, its Affiliates and others. Other users of these facilities, including 
U S WEST, shall not interfere with the availability or use of the facilities by 
AT&T. 

U S WEST shall not prevent or delay any  third party assignment of ROW 
to AT&T. 

U S WEST shall offer the use of such poles, ducts, conduits and ROW it 
has obtained from a third party to ATAI’I‘, to the extent such agreement does not 
probibit U S WEST &om grantrng such,rights to AT&T. They shall be o f f e d  to 
AT&T on the same terms as are offered to U S WEST. 2 U S WEST shall 
exercise its eminent domain power and assist AT&T in obtaining licenses when 
necessary to accommodate AT&T’s request for access to ROW. 3 If U S WEST 
exercises its eminent domain authority on behalf of AT&T at AT&T’s requesf 
then AT&T shall reimburse U S WEST for U S WEST’S reasonable costs, if any. 
incurred as a result of such exercise of i t s  eminent domain authority. 

’, - -_ 

Per Order at Daaes 29-30. Issue 56 ’ Per Order at pages-29-30, Issue 56 e 



Attachment A 

FCC Chairman Kennard Reassures America's Consumers on 
Real Choice for Telecommunications Providers FCC Commits 
to Vote within Two Weeks 

Source: PR Newswire 

WASHINGTON, Sept. 14 PRNewswirel via NewsEdge Corporation -- The Federal Communications 
Commission (FCC) today reaffirmed its commitment to ensuring consumer access to the 
telecommunications provider of their choice when it announced that the vote on nondiscriminatory 
access requirements to multi tenant buildings would take place within the next two weeks. In his 
remarks, Chairman Kennard urged his fellow commissioners to act on this item in the next two weeks 
and specifically thanked Commissioner Furchtgott-Roth for his commitment to vote on this important 
issue within that time fiame. Commissioner Furchtgott-Roth had requested that the vote be 
temporarily deferred. 

In his remarks addressing the nondiscriminatory access item, Chairman Kennard stated that, 'Ws a 
very important item because it will provide tenants in office and apartment buildings real choice in 
telecommunications providers." The Chairman went on to state that. "The issues in this proceeding are 
complex, but American consumers deserve the benefits of competition as quickly as possible." 

"American consumers everywhere should be heartened by the Chairman's positive remarks that 
consumers should have real choice when selecting a telecommunications provider," said Tom Cohen, 
spokesman for the SBPP, a growing coalition of competitive carriers, consumer groups, software 
providers, and telecommunications equipment providers. 'I We believe these remarks demonstrate the 
FCC's commitment to consumer interests, and we are optimistic that the FCC will take the appropriate 
steps to ensure consumer choice when selecting a telecommunications provider." 

About the SBPP - 

The Smart Buildings Policy Project is a growing coalition of telecommunications carriers, equipment 
manufacturers, and organizations that support nondiscriminatory telecommunications carrier access to 
tenants in multi-tenant environments. The SBPP presently includes Alcatel, the Association for Local 
Telecommunications Services (ALTS), AT&T C o p ,  the Commercial Internet Exchange, the 
Competition Policy Institute, CompTel (Competitive Telecommunications Association), Digital 
Microwave Corporation, Focal Communications, The Hanis Corporation, the Information 
Technology Association of America (ITAA), the International Communications Association (ICA), 
Lucent Technologies, NEXTLINK Communications, Nokia Inc., Telecommunications Industry 
Association, P-Com Inc., Siemens, Teligent, Inc., Time Warner Telecom, Winstar Communications, 
lnc., Wireless Communications Association and WorldCom. 

For more information visit www.buildingconnections.org. 

http:l/attjcwl .newsedge.corn/l stbidread - story/FIRST/O00915/0/12/678/1 9/15/2000 

http://www.buildingconnections.org
http:l/attjcwl


SOURCE Smart Buildings Policy Project 

e /CONTACT: Zachary Tindall of Ketchum Public Relations, 202-835-88 19, 
zachary .tindall@ketchum.com; or Stacy Coggins of Crawford Public Relations, 703-3 18-5460, 
scoggins@crawfordpr.com; both for Smart Buildings Policy Project/ /Web site: 
http://www .buildinnconnections.org/ 

http:l/attjcw 1 .newsedge.com/l stbidread - story/FIRST/0009 1 5/0/ 1 2/678/1 9/15/2000 

http://www
http://buildinnconnections.org
http:l/attjcw


ATTACHMENT B 

RelrofR Agreement 

TELEPHONE LICENSE AGREEMENT 

This License Agreement for Telephone Services and Systems ("Agreement") entered into betweer, L ._. ,- 

Avenue, Poflland, OR 97201, and GTE Northwest Incorporated, a Washington corporation ("Company") 
whose address is 1800 41st Street, EvereR Washington 98201, dated as of this 
1997. 

, a Oregon L.L.C., ('Owner'), whose address is 

day of 

WITNESSETH: 

Owner is operatina a multi-family apartment oroied that contains approximately 200 units known as 
!md, Cbckamas, OR, on land more particularly described 

on Exhibit "A" attached hereto (the tand and the improvements now or hereafter located thereon are 
collectively referred to as the "Property"); 

located a t .  I 

Company is a provider of local telephone service with additional added value features such as call waiting, 
call forwarding, three way calling, etc., and provides nondiscriminatory access to long distance telephone 
services and other telecommunications services; 

Owner wants to retain Company to operate and to maintain the cabling, wiring and associat, ad equipment 
needed to provide telecommunications service to the Property and all occupants thereof, from the point of 
demarcation of the public switched telephone network to the telephone jacks in each occupant's apartment 
(hereafter, the 'Telephone System') for the benefit of the residential occupants of the Property ("Residents") 
and Owner; 

Company wants to operate and maintain the Telepnone System and provide Telephone Services to Residents 
and Owner upon the terms and conditions set forth in this Agreement 

AGREEMENT 

Company and Owner agre, 0 as follows: 

CARIJSF! . P-GT Page 1 DECEMBEF! 10, 1 9 9 7  



TELEPHONE LICENSE AGREEMENT 

- -  

1. Company shall make all repairs at no cost to Owner unless the problem w a s  caused  by 
Owner, its agents, employees, or contractors. In the event of a dispute concerning the cause of any problem 
between the Owner and Company, dispute resolution procedures shall be followed. 

2. Company's obligation to operate, maintain, restore and repair the System does not indude 
the  following: 

a. Owner-requested or Subscriber-requested additions, changes (including those 
requiring the installation or movement of wiring within a n  individual apartment, agreeing however that 
all such wiring must be concealed.to~e:fuUe~xteet possibk,+trt bearing in mind that Company is 
not obligated to ins'all or relocate w i r i n g . ~ i t h i n : t h e . e x i s t i n g . w a l l s ) , - r e l o c ~ -  -: 
equipment, subject to Owner's written approval, .which shall .be charged.to t h e  requesting party at- - .- . . 

Company's then prevailing rates. 

b. Loss or recovery of Owner 07 Resident electronically generated or stored data. 
Owner and Residents a r e  responsible f o r  providing adequate  back-up for data and for restoring data 
to repaired equipment 

D. Subscr iber  Rates: Any Subscriber who contracts for Services may elect to subscribe t o o n e  
or more of the additional features then being offered as part of the Services. The rates for Services a r e  
subject to change during the t e r n  of this Agreement at the option of the Company or as necessary to comply 
with applicable tariffs or regulations. 

E. Svs tem Revenues:  Revenues shall be billed a n d  collected as follows: 

I. Company shall be entitled to the total revenues collected or arising from the Services or the 
operation of the System. The term "Total Revenues" means  all amounts charged or received by Company 
for the provision of the System and associated Telephone Services including, but not limited to, the monthly 
charges for all Services, including long distance Services,  installation charges and fees charged for service 
calls, etc. 

2. Company shall be responsible for billing and, in strict accordance with applicable laws, the 
collection of all revenues arising from the Services and  the operation of the System - Owner shall have n o  
responsibility therefore. In no  event shall Company utilize collecbon methods in violation of law. Company 
shall indemnij., defend and hold Owner, its agents, partners, employees, officers, directors, and the manager  
of the Property h a m b s  from cost, liability, expense, loss and damage  arising out of or in connecbon y i W  all 
collection activities. Company shall bill each Subscriber individually. 

F. Conmensation to Owner. Company shall compensate  Owner on a quarterly basis during 
the t e n  of this Agreement as described in Exhibits "D" and "F attached to this Agreement Payment to 
Owner by Company shall be made within thirty (30) working days  following the end  of the quarter in which 
compensation is earned by Owner. 

G. Control, Safeouard and UDdateS of the Svsterns: 

1. Control: Company has the right of control over the Telephone System in order to operate 
and  mainfain it At no time during the term of this Agreement m a y  Owner or any third party use the Telephone 
System for any purpose other than as specnied in this Agreement except with the pnor consent of Company. 
Company shall give its consent to use of p h o n s  of the Telephone System which are not owned by Company 
unless Owner's u se  will interfere with Company's ability to provide the telephone services. 0 
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TELEPHONE LICENSE AGREEMENT 

2. Ownership of Fixtures: All wiring and  cabling that is part of the telephone System and is 
owned by Company on the date of this Agreement is and shall remain property of Company. All wiring and 
cabling that is property of Owner on the date of this Agreement, as well as all hardware installed in individual 
apar tment  units (collectrvety, the Fixtures), is and shall remain property of Owner. Company has only the 
right to control for purposes of executing its obligations under this Agreement  

3. Ownership of Equipment: Title to the Equipment described in Exhibit ‘C’ remains vested 
in Company. Company has the nght to control it for purposes of executing its obligations under this 
Agreement  

4. Upgrades: Company shall keep the Telephone System and Teiephme Semscurref f tzmd. -  = =------ 

competitive with those of the local serving area. Company shall u s e  its best efforts tu update or upgrade the 
- _  

Telephone Sys tem and Telephone Services to accommodate competitive changes  as soon as reasonably 
possible. However, Owner acknowledges that Company did not install the Telephone System, and it m a y  not 
be designed and built to the standards Company uses in building similar sys tems for Owner. Consequently, 
Owner ag rees  that Company has  no obligation to replace the complete Telephone System upon assuming 
responsibility for i t  Owner and Company agree to consult as necessary to ensure the Telephone System 
remains competitive. Additionally, Owner is aware  that future upgrades to ensure the Telephone System 
remains competitive may require placing facilities in visible locations. Such upgrades will be underfak5n only 
upon Owner approval. 

5. Initial Inspection: Company entered the Property and conducted a thorough inspection to 
determine the specifications and condition of the Telephone System on the Property, including the Fixtures 
a n d  Equipment Company’s findings are appended to this Agreement as Exhibit “J”. 

H. Compliance With Law: Company shall operate the System and  Services in accordance 
with all federal, state, and local laws, codes and ordinances, if any, which may be applicable thereto. 

1. Subcontracts: Any portion of the Services not performed by Company shall be performed 
under subcontracts with subcontractors reasonably acceptable to .Owner. All subcontracts shall confonn to 
the requirements of this Agreement, with respect to the respective Service, or part thereof, supplied by the 
subcontractor, but the u ~ m a t e  Service obligations hereunder shall remain the responsibility of the Company. 

PART II 
Owner‘s Obligat ions 

A Grant of License: Owner acknowledges that Company will expend substarha1 time, 
resources and  money in meeting its obligabons under  this Agreement, and that Company may only recoup 
its investment by providing Services to the Property throughout the term of this Agreement and by collecting 
revenues  from Subscribers. As a result thereof, Owner grants to Company the following rights, subject to 
termination as provided herein: 

1. The right to provide the Telephone Services to Residents, except as limited by law or 
regulation, subject to the rights of Residents to obtain calling plans and services. 

2. The right to solicit Residents of the Property a t  all reasonable times to subscribe to its 
Services; provided that on-site solicitation shall be mnducted only with the prior approval of the on-site 
manager of the Property and w b i n  the inforrrationlclubhouse building and, as approved by Owner in its sole 
discretion, in other common areas,  nerther Company nor its representatives may solicit business door-to- 
door. 
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3. Owner agrees that Owner shall not, during the term of this Agreement grant any other service 

provider the right or license to provide or solicit the Telephone Services to the Property except as required 
by law or regulation. Owner shall also not directly or indirectly provide any such Service to the Propedy OF 

I 
1 

/J Residents, except as noted above. 

B. Propertv Access: 

1. During the term of this Agreement Owner grants to Company the right of access to the 
physical components of the System, subject to Residents' pnvacy nghts and righis under their lease with 
resped to access to their apartments, within t h e . P m p e r t y ~ ~ a = o F a p k s ~ e n ~ ~ ~ ~ ~ ~ n s o f e o . r r r p a n y  --  - - - 
under this Agreement verity-four (24) hoursa  dap,-sm-f7F)-da]t~-aweek 'R\iwigM~40nds~fdlowing.-~ 
termination of this Agreement for any period of time the Company ambnues to provide service to subscribers 
for purposes of sabsfying ongoing obligations. 

2. If requested by a Resident, and with written authorization from the Resident, M a r  will 
provide access to that Resident's apartment unit for installation or repair of inside wiring, associated hardware 
or the System by Company or its agents, 

- 

3. In addition, Owner shall: 

a. Provide, at its own expense, facilities space for the interconnection to the public 
switched network and maintenance of the system pursuant to system requirement documents 
approved by both Owner and Company; 

b. Cooperate with Company's and its agent's requests for maintenance testing or 
installation of new services to subscribers: 

C. Designate and identify to Company an individual to sewe as a primary contact for 
Owner for the term of this Agreement, subject to change upon notice: 

d. Not alter the System in any way without the prior written consent of Company. 

C. InfonnationlCooDeration: Owner shall (subject to Company providing an adequate supply 
of materials, where required): 

1. Provide to each Resident a mpy of the information most recently provided by Company 
outlining the Telephone Services provided by Company; 

2. Cause its on-site Property management and leasing personnel to cooperate fully with 
Company in all reasonable respects, including, without limitation, providing Company's promotronal materials 
to Residents of the Property promptly upon execution of leases; 

3. Receive the application of any Resident who desires to initiate Telephone Services and fax 
it to Company at a designated telephone number, and 

4. 
such fact. 

When any Resident terminates Services and moves out of the Property. notify Company of 

Lender's Consent: Owner shall use reasonable efforts to obtaln and deliver to Company 
a "Lendeh Consent," in the fcrm set forth in Exhibit "F' attached hereto, duly executed by all lenders holding 

D. @ 
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TELEPHONE LICENSE AGREEMENT 

a security title or lien upon the Property. If Owner does not provide any Lender's Consent within sucty (60) 
days after execution of this Agreement, Company may, as its sole and exclusive remedy, terminate this 
Agreement within thirty (30) days after the end of the socty (60) day period. If Company elects to so terminate 
the Agreement Owner shall pay to Company the Company's outaf-pocket costs. If Owner obtains additional 
or permanent or restructured financing during the term of this Agreement Owner shall obtain a Lender's 
Consent fonn from the additional lenders, provided that if Owner is unable to obtain such consent then 
Company shall have the right to terminate this Agreement within thirty (30) days after Owner notifies Company 
that it has been unable to obtain such consent 

E. Subordination of Agreement This Agreement is at all times secondary, subordinate, and 
inferior to the lien or secunty interest of any construchon or permanent lender now or hereafter placed upon 
the Property. Company shall, at any-time, execute all documents necessaiy to evidence or confirm this 
subordination. 

- 

F. Utilitv Interruption: Owner is not reswnsible for or liable to Company for any fluctuation, 
peaking, slowdown, interruption or reducbon in electrical power to the Systems or to the Control areas, unless 
the problem is caused solely by Owner, its agents, employees, or contracton. 

- 
PART 111 

Administration 

A. Indemnity: 

1. Company shall, subject to paragraph III(C), indemnify, defend, and hold harmless Owner and 
its property manager and their respectwe OKC~K, directors, partners, and employees from all losses, claims, 
death, bodily injury, and damage to person or property arising directly or indirectly out of Company's 
installation, operation or maintenance of the System or provision of the Services, to the extent proximately 
caused by the negligence of Company's employees, subcontractors or agents in performing services under 
this Agreement This indemnity does not extend to any portion of the injury, death or damage caused by 
either the sole or contributing negligence of Owner or third parbes not affiliated with Company. Company's 
obligation with respect to damage to the Systems is limited to repair or replacement at Company's option, of 
the damaged items. 

2. Owner shall, subject to paragraph III(C), indemnify, defend, and hold harmless Company and 
its officers, directors, and employees from all losses, claims, death, bodily injury, or damage to penon or 
property arising out of, directly or indirectty, Cwner's operation of the Property to the extent proxjmately 
caused by the negligence of Owner, its employees or agents, except to the extent due to Company's 
operation, or maintenance of the Systems or provision of the Services or to the negligence of Company, its 
agents, employees, or contractors. 

3. These indemnities do not appty unless the Party to be indemnified gives written notice to the 
indemnifying Party within fifteen (15) days of receipt of notice of any claim, and informs indemnifying Party 
in writtng of any subsequent written communications regarding the daim, and fully cooperates with 
indemnifying Party in the defense of the claim. Indemnifying Party shall have sole control of the defense of 
the claim and of all negohations for its settJement or compromise. 

4.  These obligations survive the termination of the Agreement. 
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8.  Insurance: Company, at rts own Cost and expense, shall maintain and cause  its contractors 
and  subcontractors that perform any obligations of Company under this Agreement to maintain in full force 
and  effect for the  term of this Agreement the following policies of insurance: 

I .  Workers' Compensation Insurance in compliance with the laws of the state of Oregon. 

2. Commercial General Liability insurance on an  "occurrence" basis against all claims for 
Personal Injury, Bodily Injury and Property Dmage Liability in a combined single limit of not less than 
$2,000,000. 

3. Automobile Liability Insurance on all owned, n o n s w n e d ,  or hired vehicles and  equipment 
used in performance of the work provided for in this Agreement in amoon t sno t l e s s  tharr$t,000,MX);singk- - -  . -  - - - 
limit, each accident, for bodily injury liability and property damage  combined. 

4. All employees of Company and employees of agents performing the Services shall be 
covered by a Fidelity Bond or crime insurance with limits not less than $50,000. 

5. Company may also cany, at its own expense, such  other insurance as it may desire €or its 
own protection. 

6. Company shall provide to Owner upon request a certificate of insurance attesting to 
Company's coverage required herein, providing that such policies shall not be canceled without thirty (30) 
days  prior written notice to Owner. Company shall deliver new certificates to Owner no later than thirty (30) 
days  prior to the end of the term of each required policy. 0 

C. Limitation of Liability: Under no circumstances shall Company or Owner be liable for 
incidental, consequential, or special damages, notwithstanding their foreseeability or disclosure by Owner to 
Company or vice versa,  including, but not limited to, damages arising from delay, loss of data, profits or 
goodwill. Company shall bear no liabiky for use of the System o r  Services in connection with life support 
systems or devices. Company may from time to time provide advice, make recommendations or suppty other 
analysis related to the System and Services provided under this Agreement  and, while Company shall u s e  
reasonable efforts in this regard, Owner acknowledges and a g r e e s  that this limitation of liability shall apply 
to provision of such  advice  recummendations and analysis. Company makes no warranty for u s e  of the 
System as a component in life support devices or systems. 

D. Hazardous Substances:  Except as disclosed to and  aphowledged in writing by Company, 
Owner certifies that it is not aware of the presence of any asbestos o r  other hazardous substance (as defined 
by any applicable state, federal or local hazardous waste or environmental law or regulation) other than 
normal household and  janitorial supplies and chemicals and consumer amounts of normal household 
petroleum products a t  any location on the Property where Company is to perform Services under this 
Agreement If, during its performance, Company employees or agents  encounter any hazardous substance,  
Company shall give prompt notice of the discovery to Owner and Company may suspend performance under 
this Agreement until the removal or containment has been completed and approved by the appropriate 
governmental agency and Company. Performance obligations under  this Agreement shall be extended f o r  
the delay caused by the cleanup or removal. M e f  s failure to remove or contain hazardous substances shall 
entitle Company to terminate this Agreement without further liability by giving notice to Owner no later than 
ten (10) days after the date Owner notifies Company of rts decision not to remove or contain. If Company 
terminates the Agreement under this provision. Owner shall reimburse Company for expenses  inwrred in 
removing its Equipment and terminating its SerdlCeS to Subscribers and Owner. Company ag rees  to e 
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indemnify Owner for any loss resulting from any hazardous materials or substances introduced into the 
Property by Company or its subcontractors pursuant to the terms of this Agreement 

JIAemorandunl: Concurrent with the e x e o n  of this Agreement, Company and Owner shall 
execute and acknawtedge a Memorandum of Agreement in the form set forth as m i t  " G  attached hereto 
and incorporated herein by reference. Owner agrees that the Memorandum of Agreement may be recorded 
in the appropnate real estate recording office(s) of the county in which the Property is located. Upon 
termination of this Agreement Company and Owner shall execute and cause to be recorded a release of the 
Memorandum of Agreement previously recorded. Further, Company agrees to attorn to Successor under the 

E. 

terns of this Agreement on a going-forwardbasis.. = . . - -- ..--._. i __._ _--  -.. 

F. Advertisinq: Company end Owner may-not use each other'sname or- the name of any 
affiliated company or the name of the apamnent complex or use any photographs or likenesses of the 
Property or of Company property, personnel or assets in each other's advertising without each other's prior 
written consent 

G. Consistencv with Other Oblicrations: 
- 

1. Company and Owner each represent and warrant to the other that 

a. This Agreement has been duly authorized, executed and delivered by it and 
constitutes its legal, valid and binding obligations enforceable in accordance with its tern; 

b. No consent or approval of any other person or entity to the execution, delivery or 
performance of this Agreement is required; and 

C. Neither the execution of this Agreement nor the performance of its obligations by it 
will conflict with or result in a breach of the terns, conditions or provisions of or constitute a default 
under any document to which it is a Party. 

2. Owner additionally represents and wanants to Company that: 

a. mere is no pending or threatened litigation known to Owner affecting Ownets title 
to the Property; 

b. Owner has entered into no other Telephone Service contracts wvering the Property. 

PART IV 
Term 

A Term: Subject to earlier termination for default mutual consent, or failure of Lender's 
Consent, this Agreement shall remain in full force and effect for SEVEN(7) years from the date of GTE record 
amversion to LinklN designation fur the last apartment building on the Property, and shall automatically renew 
for successive periods of (1) year unless ewer Party gives wrrtten notice of intent to terminate the Agreement 
at least s'ixty (60) days before the end of the original term of the Agreement or during any extension period. 

B. Default: The following are "Events of Default" under this Agreement: 

1. Owner or Company fails to meet, comply with, or perform any term, provision, covenant. 
agreement or obligation under this Agrement within the time limits and in the manner required in this 
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Agreement and, unless otherwise provided for in this Agreement, after written notice from the nondefaulting 
Party t h e  default remains uncured for a period of thirty (30) days; provided, however, that if either Party is 
diligenUy attempting to cure the alleged default which is not reasonably able of being cured within such thirty 
(30) d a y  period, the Party shall have a reasonable time to cure the default, and, for a defautt by Company, 
so long as Company is also using its best efforts to temporarily and  permanently provide any failed Services 
to the Property, the Subscribers, and Owner; 

2. The filing of a petition, case or other proceeding against a Party as a debtor under any 
applicable bankruptcy, reorganization or other similar laws which is not permanently dismissed or discharged .. 
within o n e  hundred-twenty (120) days following the date of filing; or 

3. Owner or Company is adjudged insolvent, makes a transfer in fraud of credi tors ,urmakes--  -- ---- - - 
a n  assignment  for the benefit of the creditors. 

C, Termination: This Agreement termidates upon the first to occur of the following: 

?. Proper written notice by either Party of intent to terminate at the end of the original SEVEN 
(7) year period or any successive extension period; - 

2. The mutual written consent of the  Parties hereto; or 

3. An Event of Default by a Party occurs, when the other Party may terminate this Agreement - 
by giving written notice to the defaulting Party. 

D. Termination LiabiliN: Owner acknowledges that Company will expend substantial 
time, resources and money in meeting its obligations under this Agreement, and that Company may only 
recoup its investment by providing the System and Services to the Property throughout the t e n  of this 
Agreement and by collecting revenues from Subscribers. Company acknowledges that Owner's reputation 
with its Residents will be damaged by failure of Company to perform in accordance with the terms of this 
Agreement  Accordingly, the Partres agree to the following structure of termination liabilities: 

1. If Company terminates this Agreement due  to a n  Event of Default by Owner and Company 
is not in default during the fint SEVEN (7) years of this Agreement, Owner's earty termination liability will be 
as desmbed in Exhibit "I". This right of Company is cumulative and does not predude Company from seeking 
any  other remedy available a t  law, including a suit for breach of contract  

2. I f  Owner terminates this Agreement due  to a n  Event of Defauit by Company and &mer  is 
not in default, Owner shall own the lntrabuilding System outnght without any additional payment made or owed 
by Owner to Company. This right of Owner is cumulative and  does not preclude Owner from seeking a n y  
other remedy available at law, including a suit for breach of contract  

3. The termination liabilities agreed to in this W o n  are not penatties, but consbtute reasonabk 
d a m a g e s  in the event of improper termination because  damages  would likely be significant and difficutt to 
calculate with certainty. 

E. DisDosltion Upon Termination: 

1. Upon  termination of this Agreement at the end  of the term of the Agreement, or a t  the end 
of any  extension period. Company will cooperate with Owner for a period of forty-five (45) days after such  0 
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expiration or termination. Company shall use Owner's contractor to connect the Owner and Residents 
(whether or not Subscribers) to the successor service provider at Owner's cost. 

2. At the ternination of the Agreement at the end of the SEVEN (7) year term or at the end of 
any period of extension, all subcontracts entered into by Company which have not previously terminated shall, 
at Owner's option, be assigned to Owner and assumed by M e r ,  and if assigned and assumed by Owner, 
the subcontractor shall recognize Owner as its new contracting Party, provided, Owner shall not be 
responsible for any liabilities or obligations of the Company arising prior to the date of such assignment and 
assumption. Unless assigned to and assumed by Owner, any subcontract shall terminate upon the 
termination of this Agreement. 

F. Survival of Pavrnent Obllcrations: Any payment obligation or any amount of indebtedness 
which has accmed prior to the date of termination and which is payable by one Party to the other shall survive 
the termination of this Agreement 

PART V 
Miscellaneous Provisions 

A Delaved Performance: If performance under this Agreement is interfered with by a& of 
God, war, riot embargo, acts of the Government in its sovereign capacity, changes requested by Owner, or 
any other circumstances beyond the reasonable control and without the fault of the Party affected, the affected 
Party, upon giving prompt notice to the other Party, shall be excused from such performance to the extent of 
sucb interference (and the other Party shall likewise be excused from its performance), provided that the Party 
so affected shall use reasonable efforts to remove such causes of nonperformance and both parties shall 
proceed whenever such causes are removed or cease. @ 

B. Dispute Resolution: 

1. The Parties desire to resolve disputes arising out of this Agreement without litigation. 
Accordingly, except for action seeking a temporary restraining order or injunction related to the purposes of 
this Agreement, or suit to compel compliance with this dispute resolution process, the Parties agree to use 
the following alternative dispute resolution procedure with respect to any controversy or claim arising out of 
or relating to this Agreement or its breach. 

2. At the written request of a Party, each Party will appoint a knowledgeable, responsible 
representatwe to meet and negotiate in g o d  faith to resolve any dispute arising under this Agreemegt The 
Parties intend that these negotiations be conducted by non-lawyer, business representatives. m e  location, 
format, frequency, duration and conclusion of these discussions shall be left to the discretion of the 
representatives. Upon agreement, the representatives may utilize otner alternative dispute resolution 
procedures such as mediation to assist in the negotiations. Discussions and correspondence among the 
representatives for purposes of these negotiations shall be treated as confidential information developed for 
purpases of settlement exempt from discovery and production, which shall not be admissible in the arbitration 
d m k d  below or in any lawsuit without the concurrence of all Parties. Documents identified in or provided 
with such communications, which are not prepared for purposes of the negotiations are not so exempted and 
may, if otherwise admissible, be admitted in evidence in the arbibation or lawsuit. 

3. If  the negotiations do not resalve the dispute within sixty (60) days of the initial written request 
the Parties shall submit the dispute to binding arbitration by a single arbitrator pursuant to the Commercial 
Arbitration Rules of the American Arbitration Issociation. Discovery shall be controlled by the arbitrator a n d  
shall be permitted to the extent set out in this section. Each Party may submit in writing to a Party, and that 0 
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Party shall so respond, to a maximum of any combination of thirty-five (35) (none of which may have subparts) 
of the following: interrogatories, demands  to produce documents, and requests for admission. Each Party 
is also entitled to take the oral deposition of one individual of another Party. Additional discoverj may be 
permitted upon mutual agreement of the Pa&=. The arbitration hearing shall be commenced within s'kty (60) 
d a y s  of the agreement to arbitrate. The arbitration shall be held in Everett, Washington. The arbitrator shall 
control the scheduling so as to process the matter expeditiously. The Parbes may submit written briefs. The 
arbitrator shall rule on the dispute by issuing a written opinion within thirty (30) days after the  close of the 
hearings. The times specified in this section may be extended upon mutual agreement of the Parties o r  by 
the arbitrator upon a showing of good cause .  Judgment upon the award rendered by the arbitrator may be 
entered in any court having jurisdiction. 

4. Each Party shall bear its own costs of these procedures. A Patty seeking discovery shall 
reimburse the responding Party the cost of production of documents (to include search time and reprodudon 
wsts). The Parties shall equally split the fees of the arbitration and the arbitrator. 

C. Modifications: This Agreement cannot be modified or changed except by written instruction 
s igned by the Parbes. 

D. Waiver: Each Party resews the right, from time to time, to waive enforcement of any te& 
a n d  conditions of this Agreement. No waiver by a Party of any term or condition of this Agreement shall 
constitute a waiver by such Party of any prior, wncurrent  or subsequent breach or defauk of the same or any 
other term or condition of this Agreement  

E. Assionment  This Agreement is binding upon and inures to the benefit of the Parties hereto, 
their successors in interest and permitted assigns. Ownets  rights and obligations under this Agreement run 
with the land and a re  assignable to any subsequent  owner of the Property in accordance with this Section. 
Company shall have the right to assign its rights and obligations under this Agreement, or any part thereof, 
upon written notice to Owner and  Owner's written consent  Owner's obligations and liability under this 
Agreement shall not terminate if Owner conveys all or part of its interest in the Property to a t%rd party, but 
shall continue, concurrently with the third party's obligations and liabilities under this Agreement, unless and  
until a written assumption of Owner's liabilitjes and obligations under this Agreement is executed by the new 
property owner substantially in the form of m. Owner shall be responsible for any additional 
consideration sought by the new property owner for executing such an assumption. Company shall not 
reasonably withhold or delay its approval of an assumption agreement not substantially in the form of Exhibit 

0 

- "H". 
- 

F. Sevembiiitu: in the event that any part of this Agreement shall be held to be indefinite, invalid 
or otherwise unenforceable, or in the event a change in regulations, law or tariff render any part of this 
Agreement invalid or unenforceable, the entire Agreement shall not fait on account thereof, and the balance 
of the Agreement shall continue in full force and effect 

G. Headinas: Any section, paragrzph or other heading contained in tne Agreement is for 
reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement  

H. Counterparts: This Agreement may be executed in any number of munterparts, each of 
which when executed and delivered shall be deemed an onginal and that all such counterparts shall constitute 
o n e  and the same instrument. 

I Litiaation In any IitIgatIon to enforce, interpret or rescind the terms of tnis Agreement, the 
prevailing Party shall be entitled to recover, in addihon to such other relief, all costs, including, without 0 
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limitation, reasonable attorneys' fees for services before trial, at trial and on any appeal therefrom, incurred 
by the prevailing Party. This Agreement includes any arbitration under the provisions of Section VB. 

J. Time of Essence: Erne is of b e  essence with respect to all obligations to be performed by 
either Party pursuant to this Agreement 

K Terminoloay: All terms and words used in this Agreement, regardless of the number and 
gender in which they are used, shall be deemed and construed to include any other number, singular or plurat, 
and any other gender, female or neuter, as the context or sense of this Agreement or any portion thereof may 
require, as if such words had been fully and properly written in the appropriate number and gender. 

L. Notices: All notices, demands, requests and other communications required or permitted 
under this Agreement shall be in writing, and shall be deemed to be delivered when actually received or, if 
earlier, one (1) business day after delivery to a nationally recognized overnight courier service, or fwe (5) days 
after deposit in a regularly maintained receptacle for the United States mail, registered or certified, postage 
fully prepaid, addressed to the addressee at &i address set forth below or at such other address as such Party 
may have specified tierefore by notice delivered in accordance with this Section and actually received by 
addressee. All notices shall be sent to the following addresses unless modified in wrihng: - 

Owner. 

- -  --^A- 

~ Company: GTE Northwest Incorporated 
1800 41st Street, MS - 2PM 
Everett Washing ton 9820 1 
Attention: Regional Mgr, CMA 

M. Run With Land: The tens  and provisions of this Agreement shall run with the land until 
such time as it expires or is terminated. 

N. Govemina Law: This Agreement shall be governed by Washington hw, and venue shall be 
in Snohomish County, Washington. The Pahes consent to jurisdiction in the courts of Washington. 

- 
0. Construction of Aoreement: All regulated services are provided in accordance with 

applicable laws, tariffs and regulations, and this Agreement shall at all times be construed to be consistent 
with those laws, tariffs and regulations. In the event this Agreement or any of the provisions hereof, or the 
operations contemplated, are bund to be inconsistent with or contrary to any such law, tariff or reguhbn, that 
law, tariff or regulation shall be deemed to control and, if commercially practicable, this Agreement shall be 
regarded as modified accordingly and shall continue in full force and effect as so rnodijied. If such modified 
Agreement is not commercially practicable in the opinion of eitfier Party in its sole discretion, the Parties agree 
to meet promptty and diswss any necessary amendments or modifications to this Agreement If the parties 
are unable to agree on necessary amendments or modifications in order to comply with the law, tariff or 
regulation, then either Party may terminate this Agreement by giving wntten nobce to the other Party. 

P. Independent Contractor. Company is an independent contractor and is not an agent or 
employee of, or a joint venturer or partner with, Owner. 
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IN WIWESS WHEREOF, and intending to be bound hereby, the Parties hereto have wewted this Agreement 
to be effective as of the date first set out above. 

OWNER: 
- 

gon limited liability corporation 

.- 

Its: Member and Authorked Signatory 

Date: / 4 9 / 9 7  
COMPANY; 

GTE Northwest Inmkporated, a Washington corporation 

Its: President 

Date: I IS i f6 

CARLASR. AGT 

FORM APPROVED 

7- 
Attorney 
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1 Trice alscounts on or promotions of Business Voice Messaging Sewice as aescme in Acachment 

1 Price discounts on or orcmotms of Ennanced FAX Services as aescrlDed in Attachment 1 
U S WEST will waive nonrecurring installation charge of i: S WEST net Service installed at 
PropertylOwner Develooer's leasing office( 5 ) .  

0 1 

SAMPLE NOT FOR EXECUTION 

AGREEMENT FOR NEW MLJLTI-TENANT RESlDENTlAL PROPERTIES 

1.  
cor,:inue for /& 

TEilM. This Acrzemer,t SM cmrnenc? 3n g&. /, 2 GTG (tne "EZx:ivf Da:t"j. and 
yeas unless ezr!ier terminated 'pursuan; tc :his Agrs;nen:. 

"2. SCOPE OF AGREEMENT. Proper;), Owner /Developer 2a;ecs ;c 1) endorse and cromcte 
U S WEST as the praterred sucpiier of local telecommunications S ~ N I C S S  including in terne: acctss 
(U S WEST.net). and 2) the pravisicnin~ of c e m h  us s products a m  services iGr  us2 a': the prcperty 
("the Prcpety"). In return U S WEST will provide Property OwnerlOevelcper with certain sewics  under 
terms and conciuons specifiei in th!s Agreement U S WESTS variety a i  services is intended to enhance 
the value of the Propeq. T ie  tenanrs ('Tenants"j will reside at the Prccerry specified in Attachment 1, 
wnich by this reference is incorporated and mace Fa17 of this Aareement. AKachment 1 will incll?be t i e  
following: 1) the locarion o i  the Property(ies) coversd by this Agreement. and 2) the total number of 
individual residential units per Property." 

3. U S WEST OBLIGATIONS. 

3.1. U S WEST agrees to provide LCle following: 

2. Management and maintenance of the U S WEST facilities specified in Arichrnent 1. 
b. Marketins and promotional supoort such as Caller ID, Call Waitins. U S WEST.net Services, 
and Voice Messaglng, including; 1) ?:oduc: and service coilatemi materiais and displays, 2) 
U S WEST signage, and 3) Notice of Special promotions and ofen. 
C. Preprovisioning (soft dial tone) capabilib in new cons:ruction (subject to network 
availability). 
ti. 
e. 
preparation of the property ("Property"). Such payment will be in the amount of S dsa 
(including tax) per eligible unit as specified in AKachment 1. 
f .  
incorporated ana made pan of this Agrt- ament. 

An assigned U S WEST accaunt team. 
Remittance of payment to Property Owner/Developer for costs associated with the 

- 
- 

OneStepSM Program will be included as specified in Attachment 2, which by this reference is 

3.2. 
check-mark below: 

In addition, U S WEST will provide the following other sewces under thls Agreement as indicated by 

http://WEST.net


SAMPLE NOT FOR EXECUTION 

supplied pagers (limit six per property specified in Attachment 1) U S WEST Supplies pager; 
purchased by Property OwnerlOeveioper and its Tenants shall include air time for the first thirty 
(30) davs at no charae 

u I U S WEST Super Savings Calling Plan for Busmess as described in Attachment 1. 
1 *Up to five (5) free U S WEST Advanced PCS handsets (where U S WEST Advanced PCS 

I I service is available)." I 

3.3. Property Owner/Developer may selest one (1) of the following four (4) options: 

- A key telephone system at the Property management ofice Under thls opt~on, Property 
Owner/Developer will receive a $3.000.00 credit per Property location covered uncer this Agreement 
toward the total retail value of a key telepnone system supplied by U S WEST, ana which shall be 
installed at each of the Property management offices. 

Or 

- Up to 55 Call Waiting Identification Units. Up to 55 call waiting units will be supplied through 
U SWEST and are to be used at the Property. Under this option, Property Owner/Developer has the 
option of purchasing ten (10) or more additional units at discounted prices. U S WEST will supply 
collateral material for Tenants describing the services available from U S WEST. - 

Or 

Cash Alternative (Property OwnerlDeveloper may select one (1) of the cash alternative options listed 
below). This Alternative applies per Property: 

- One-time: One-time payment of $1,500, 

Or - Any combination of cash and Venture Phone(s) to equal $1,500. (A Venture Phone value is S300) 
Example: 

. 1 Venture Phone - plus 51,200 
2 Venture Phones plus s 900 
3 Venture Phones plus -$ 600 
4 Venture Phones plus S 300 
5 Venture Phones and 5 0.00 

4. PROPERTY OWNERIDEVELOPER OBLIGATIONS. Property OwnerlDeveloper agrees to the 
following obligations: 

4.1. Endorsement and promotion of U S WEST as the preferred full service provider of local 
telecommunications, including internet access (U S WEST.net), and vendor of choice to all of the Tenants 
residing at Property. Such endorsement will include, but may not be IimRed to, the following: 1) supplying 
literature, brochures and such promotional matenal as U S WEST may supply from bme to time, 2)  postmg 
U S WEST signage, and 3) verbally endorsing U S WEST sewces to the Tenants 

4.2. In its Tenant leasing packet, to make specific and exclusive reference to 'U S WEST" as its 
preferred provider of telecommunications sewice and include such informahon as u S WEST may supply on 
how to order new U S WEST service. 

4.3. For Property specified in this Agreement. Property OwnerlDeveloper will not endorse nor enter into 
another endorsement agreement with any 0 t h  local telecommunications provider including but not limited 
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to revenue sharing agreements during the tern of this Agreement; provided however, ProDerty 
Owner/Developer shall not preclude Tenants from selecting a service provider other than U S WEST. 

4 4. 
from U S WEST dunng the t e r n  of this Agreement. 

To purchase for its own use U S WEST local access service and intraL4TA long distance service 

4.5. 
telephone cablehire  within the buildlng and on their pnvate property as required in state and local tanffs. 

To provide all the necessary ana  adequate termination space and reusable supoorting structures for 

4 6 Burla iaciliries from its Demarcation Point a t  its expense This Agreement will a v e r  one-hundred 
(1 00%) percent of P ropeQ Owner/Developets buiidim(s) units at the locations identified m Attachment 1 
Prooerty Owner/Devdcoer will Commit a minimum number of units Construction of this 
minimum numDer of facilities shall commence within twelve (12) months of the  Effective Date of this 
Agreement in accordance with U S WEST specifications as indicated in AEachment 1 

4.7. As soon as possible. before any Tenants move in, provide specific strest  addresses for each 
building a t  the Property location, the range of unit numbers in each building, the opening date of the Property 
leasing office, the firs; anticipated or scheduled Tenant move in date,  the construction schedule including 
when each building opens or comes online, required telephone service dates ,  and red-lines or one-line 
drawings of the Propery site. 

5. REVIEW AND ACCEPTANCE. U S W E S T  may review services performed by Property 
Owner/Developer. U S WEST shall notify Property Owner/DeveIoper in writing if the services do not conform 
to this Agreement. Property Owner/Deveioper shall correct such nonconforming services within thirty (30) 
days under this Agreement and within fifteen (15) days for services under Attachment 2, from such 
notification. U S WEST shall not waive any rights and remedies which U S WEST has or may have under 
this Agreement or under law. 

- 

6. Title to and  ownership of all U S WEST 
supplied equipment and facilities used up to the Property OwnerlDevelopeis Demarcation Point, is and 
remains with U S WEST. U S WEST will provision and supply the Services described in this Agreement in 
any manner and by means of any equipment, software, and facilities U S WEST chooses. The method of 
provisioning of the Services is a matter within U S WESTS sole discretion. 

OWNERSHIP AND PROVlSlONlNG OF SERVICE. 

7. CHARGES AND BILLING 

7.1 U S  WEST shall pay charges due  Property OwnerlDeveloper pursuant to this Agreement 
according to the payment terms specified in Section 8,  below 

8. PAYMENT TERMS. U S WESTS payment to Property Owner/Developer for the 9 3m-• 
per unit fee a t  the location(s) specified in Attachment 1 shall be m a d e  in two (2) installments, according to 
the following schedule 

8.1. A payment of 50°/0 of the price agreed to (per each location specified in Attachment 1)  will be 
made  upon commencement of construction at  the location Property OwnerlDeveloper will notify 
U S WEST of such date and provide proof of such commencement  as determined by U S WEST, and 
U SWEST shall have thirty (30) days from the receipt of such  notification in which to tender said 
payment. 

8.2. The final payment of 50% of the price (per location specified in Attacnment 1) will be made  upon 
final acceptance by U S WEST. U S WEST'S acceptance shall be based upon the location's readiness for 
Tenant occupancy U S WEST shall have thirty (30) days  from said acceptance to tender the final 
payment. 
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9. ADVERTISING; PUBLICITY. 

9.1. Property Owner/Develooer acknowledges the value of the marks ‘U S WEST and ‘U S WEST 
Communications” (the “Marks“) and the gocawill assoclated therewith and acknowledges that such goodwill 
is a property nght belonging to U S WEST, Inc and U S WEST respectively. and that nothing contained in 
this Agreement is intended 2s an assignment or grant to P r o p e q  Owner/DeveloDer of any ngnt. title or 
interest in the Marks. Other than U S WEST supplied material pursuant to Section 4 amve, reference to or 
use of U S VVESTs name, logo, or “Marks” in any advemsing, promorlonai efforts or ~ ~ c i i ~ i t y  (‘Pronctronal 
Matenal”) by Property Owner/Developer will De granred by U S WEST only under the followins conditions 

a Property Owner/Deve!oper nusi first sQbmit the Promotional Material to U S WEST and 
receive U S WESTS pnor written aporoval 
b The Promotional Material snail not be used in connechon with any goods or services other 
than U S WEST services 
C Upon termination of this Agreement, all permission to use the Promotional Material shall 
cease to exist and Property OwnerlDeveloper shall either promptly return Promotional Matenal to 
U S WEST or destroy it. 

9.2 Nothing in this Agreement shall be construed a s  the grant of a license, either exmess  or implied, 
with respect to any copynghted matenal. logo, trademark, trade name or any other intellectual property nght 
now or hereafter U S WEST makes no warranbes regarding its ownennip of any rights in or the valldity of 
the Marks. 

10. CANCELLATION OF AGREEMENT FOR DEFAULT. 

10.1. Either party may terminate this Agreement for cause provided written notice specifying the cause  
for termination and requesting correction within thirty (30) days is given the other party and such  cause  is 
not corrected within such thirty (30) day period. If U S WEST terminates this Agreement for cause prior to 
the expiration of the term of this Agreement, Property OwnerlDeveIoper shall remit to U S WEST a 
termination charge of Forty Dollars (S40.00) per unit for each year remaining in t he  term of this 
Agreement. If  Property OwnerlDeveloper terminates this Agreement without cause, or if U S WEST 
terminates this Agreement for cause ,  prior to beginning construction of the minimum number of units as 
specified in Section 4.6, Property Owner/Developer shall remit to U S WEST all payments received from 
U S WEST. Cause is any material breach of the terms of this Agre, ament. 

10.2. This Agreement may be  terminated by either party giving notice to the other at  any time after the 
occurrence of the following events: (a) a receiver, trustee, or liquidator of the other party is appointed for 
any of its properties or asse ts ;  (b) the other party makes a general assignment for the benefit of creditors; 
(c) the other party is adjudicated as bankrupt or insolvent; (d) a petition for the reorganization of the other 
party or an  arrangement with its creditors. or readjustment of its debt, or its dissolution or liquidation is 
filed under any law or statute; and (e )  the other party ceases  doing business, commences dissolution or 
liquidation. 

11. LIMITATION OF LIABILITY. 

11.1. NEITHER PARTY IS LIABLE TO THE OTHER FOR ANY CONSEQUENTIAL, INCIDENTAL, 
INDIRECT OR SPECIAL DAMAGES, INCLUDING COMMERCIAL LOSS, HOWEVER CAUSED AND 
REGARDLESS OF LEGAL THEORY OR FORESEEABILITY, WHICH DIRECTLY OR INDIRECTLY 
ARISES FROM THE SERVICES OR EQUIPMENT PROVIDED BY u s WEST 

11.2. EACH PARTY IS RESPONSIBLE TO THE OTHER FOR ACTUAL, PHYSICAL DAMAGES 
DIRECTLY CAUSED IN THE COURSE OF ITS PERFORMANCE UNDER THE AGREEMENT, BUT 
LIMITED T O  DAMAGES FOR PERSONAL INJURY OR DEATH, OR TO TANGIBLE PROPERTY 
ARISING IN EACH CASE FROM ITS NEGLIGENT ACTS OR OMISSIONS 
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CIRCUMSTANCES. Neither party shall be deemed in violation of this 
Agreement if it is prevented from performinc any of the obligations under this Agreement by reason of 
severe  weather and storms, earthquakes or cther natural occurrences strikes or other labor unrest ,  power 
failures, nuclear or other civil or military emergencies,  acts of legislative, judicial, executive o r  
administrative authorities, or any other circumstances which are not within its reasonable control 

13. CONFIDENTIAL INFORMATION. Property OwnerlDevelooer may receive or have access to 
records and information wnether writteq or oral. which U S WEST considers to be confidential and  
proprietary including technical information such ts s ~ e c i f ~ c a t i o n s  drawings, and technical guidelines 
Such  information shall be oesionated by U S WEST as confidential a n d m  proprietary. and Propeny 
Owner/Developer shall hold such confidential or p r o p r i e t 2 ~  information, including this Agreement, in trust 
and confidence for U S WEST shall us2 it only for the purposes permitted hereunder, and shall deliver to 
U S WEST i i l l  such records and informatlon. in written or graphic form, cpon expiration or teninat ion of this 
Agreement Notninp in this section shall be construed to limit the use  of or dissemination by Property 
Owner/Deve!oDer of such information as is oreviously known to Prooerty OwnerlDeveloper or  is publicly 
disclosed by U S WEST either pnor or suosequent to Property Owner/Developer's receipt of such 
information from U S WEST 

14. DISPUTE RESOLUTION. 

14.1. Other than those claims over which a regulatory agency has exclusive jurisdiction, allxlaims. 
regardless of legal theory, whenever brought and whether between the parties or  between o n e  of the 
parties to this Agreement and the employees, agents  or affiliated businesses of the other party, shall be 
resolved by arbitration A single arbitrator engaged in the pracrice of law and knowledgeable about  
telecommunications law shall conduct the arbitration in accordance with the then current rules of the  
American Arbitration Associabon ('AAA"). 

14.2. 
final and  binding and judgment may be entered in any court having jurisdiction thereof. 

All expedited procedures prescribed by the AAA shall apply. The arbitrator's decision shall be 

14.3. Other than the determination o i  those claims over which a regulatory agency has exclusive 
jurisdiction, federal law (including the provisions of the Federal Arbitration Act, 9 U.S.C. Sect ions 1-16) 
shall govern and control with respect to any issue relating to the validity of this Agreement to arbitrate and 
the  arbitrability of the claims. 

14.4. If any p a w  files a judicial or administrative action asserting claims subject to arbitration, and  
another  party successfully stays such action andlor compels arbitration of such claims, the party filing the 
action shall pay the other party's costs and expenses  incurred in seeking such  stay o r  compelling 
arbitration. including reasonable attorney's fees. - 

15. LAWFULNESS. This Agreement and the parties' actions under this Agreement shall comply with 
all applicable federal, state, and local laws, rules, regulations, court orders, and  governmental agency  
orders.  Any change in rates, charges or regulations mandated by the legally constituted authorities will 
act as a modification of any contract to that extent without further notice This Agreement shall be 
governed by the laws of the state where the Property is located 

16. SEVERABILITY. In the event that a court. governmental agency, or regulatory agency  with 
proper jurisdiction determines that this Agreement or a provision of this Agreement is unlawful, this 
Agreement,  or that provision of the Agreement to the extent it is unlawiul, shall terminate. i f  a provision of 
this Agreement is terminated but the parties can legally, commercially and practicably continue without 
t h e  terminated provision. and the terminated provision is not material in implementing the intentions of the 
parties hereto, the remainder of this Agreement shall continue In effect 
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17. GENERAL PROVISIONS. 

17.1. Failure or delay by either party to exercise any right. power, or privilege hereunder, shall not 
operate as a waiver hereto. 

17.2. In the event Property Owner/Developer transfers the Property, Property Owner/Developer shall 
provide U S WEST with notice of the transfer of property, as well a s  the name, address, and telephone 
number of the successor-in-interest, at leas: thirty (30) days prior to the transfer Prcperty 
Owner/Developer shall ensure that this Agreement IS a s s p e d  to its successor-rn-meres: However, if 
Property Owner/Developer attempts to assign this Agreement to a telecommunications company, or any 
parent, subsidiary, or aifiiiate thereof, U S WEST may terminate thls Agreement, and Property 
OwnedDeveloper shall remit to U S WEST a termination charge under the formula set forth in Section 10 
aoove. Tnis Agreement may not De assigned to a telecommunications reseller or teleccmmunications 
carrier under any circumstances 

17.3. This Agreement constitutes the entire understanding between Propeq Owner/Developer and 
U S  WEST with respect to service provided herein and supersedes any prior agreements or 
understandings. 

17.4 
all of which, together, shall constitute one and the same agreement. 

This Agreement may be executed in counterparts, each of which shall be deemed an original, but 
- 

18. EXECUTION. The parties hereby execute and authorize this Agreement including any 
Attachment(s), Addenda or Supplements hereto, as of the latest date shown below: 

Signature 

Name Typed or Printed 

Title 

Date 

Address for Notices: 

U S WEST Communications, Inc. 

Signature 

Name Typed or Printed 

Title 

Date - 

Address for Notices: 

U S WEST Communications, Inc 
Community Deveioper Group 
Attn: Matthew Terry 
5090 N 40m St.. Room 270 
Phoenix, AZ 85018 
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Mailbox I S12.75 

AlTACHMENT 1 

s10.00 1 NO CHARGE 

This Attachment tc the Agreement pertains to :he Sen/ice(s) described below Where terms or conditions 
of this Attachment 1 conflict with terms or conditions of the Agreement. the terms and conditions of this 
Attachment 1 shall take precedence The Agreement covers Property Owner/Develooer's Property at the 
following lccations and numbers of units Such Property location must be within U S WEST'S serving 
area. 

Message Notification Feature 1 S3.00 

Property Locations (s) :: of Units 1 Construction Start I Date 
I 1 
I 1 

$1 0.00 NO CHARGE' 

I I 
I 

Total Number of Units i I I 

Scheduled Greeting Feature 

Business Voice Messaging Service offer: 

S3.00 I s10.00 1 NO CHARGE' 

Propem OwnerlDevelopers selecting this offer will receive one (1) mailbox at no charge per Property 
management office(s) at the locations listed above and at its headquarters location (if located within the 
U S WEST region) Property Owner/Developer will also receive ootional features selected at no charge, 
as shown below - 

Service Regular Price Special Offer 

'NOTE: Extension Mailbox Feature and Scheduled Greeting feature are not available on the same line. 

or 
FAX Mail Plus 
FAX Request Price Plans B & C 

Enhanced FAX Service offer: 

one-time 520.00 usage credit 
towards first broadcast 

NO CHARGE 
one-time $20.00 usage credit 

i s2500 S15 95 
$12.95 525 00 

Property OwnerlDevelopers selecting this offer will receive U S WEST Enhanced FAX Services at no 
charge for nonrecumng and monthly recurring charges per Property management office(s) at the 
locations listed above and at its headquarters location (if located within the U S WEST region). Except as 
noted below, applicable usage charges will apply. Usage credit available through this Special -Offer will 
be applied and any remaining credit balance from the Special Offer will be carried forward. 

FAX Request Price Plans D 8 E 
I towards per-page charge 

S25 00 S25.00 NO CHARGE 
one-time $20.00 usage credit 

towards per-page charge 
Never-Busy FAX I S12.95 I S10.00 NO CHARGE 

SAMPLE NOT FOR EXECUTION 



SAMPLE NOT FOR EXECUTION 

Super Savings Calling Plan for Bus iness  offer: 

Propert)/ Owner!OeveIspe:s reiecbng inls Offer Will recelve the U S WEST Super Savrngs Calling Plan for 
all local long distance calls for the Property management office(s) at the locations listed above and at its 
headquarters location (if located within the U S WEST region) 
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ATTACHMENT 2 

This Attachment 2 to the Agreement pertains to the service(s) described below In addition to those stated 
herein, all terms and conditions of the Agreement shall apply Where terms cr conditions of this Attachment 
2 conflict with terms or conditions of the Agreement, the terms and conditions of this  Attachment 2 shall 
take precedence 

PROPERM OWNEWDEVELOPER MARKETlNG SALES THROUGH ONESTEP SM PROGRAM 

In consideration cf the  Dromlses. mutual covenants and agreements contained herein, the receipt and  
sufficiency of whim are hereDy acknowledged. U S WEST and Prcpecy OwnerlDeveloper agree as follows: 

I. SCOPE OF AGREEMENT. U S WEST is a provider of telecommunications service (“Services”). 
Property OwneriDeveioper is in a business that allows it to take orders for U S WEST Services from Tenants  
moving into the P r o p e q  covered by this Attachment 2 using the U S W E S T  Onesteps” Program 
(“OneStepSM or ‘Program”). The Program allows the Tenants to request U SWEST Services through the 
Property Owner/Developer without a call to the U S WEST business ofiice. Property OwnerlDeveloper will 
not promote, sell or offer Services identified in this Agreement that are supplied by a provider of such service 
other than U S WEST. The locations of the Properties covered by this Attachment 2 a r e  as specified in 
Exhibit 1. In return for each completed saie through the Onesteps” Program, U S WEST will compensate  
Property OwnerlDeveloper accordina to the compensation schedule specified in Exhibit 1, incorporaied and  
made part of this Attachment 2 by this reference. This Attachment 2 sets forth the parties obligations reiating 
to the O n e s t e p  Program and such additional terms and conditions as may apply and the parties 
performance relating to this Amchment 2. 

2. APPOINTMENT OF PROPERTY OWNEFUDEVELOPER. U S WEST hereby appoints Property 
OwnerlDeveloper as its nonexclusive limited agent to sell U S WEST Services and perform responsibilities 
specified herein under the terms and conditions contained in this Attachment 2. During the term of this 
Attachment 2 and thereafter, U S WEST reserves the right, without obligation or liability to Property 
Owner/Developer, to market its Services, whether through its own representatives, other agents, or by any  
other means. Property Owner/Developer hereby accepts such appointment and certifies that, except as 
specifically provided for herein, it is capable of performing all of its obligations under this Attachment 2. 
Property OwnerlDeveloper shall perform the duties specified herein only in relation to Services covered by 
this Attachment 2 and se t  forth in Exhibit 1. U S WEST may, from time to time, modify Exhibit 1 by providing 
thirty (30) days written notice. Property OwnerlOeveloper is authorized to perform the  responsibilities 
covered by this Attachment oniy at the locations specified herein. It is expressly understood and agreed that 
the agency created herein is a limited agency, and that Property OwnerlDeveloper shall have only those 
rights and responsibilities specifically described in this Attachment 2 for Default. U S WEST may, a t  its sole 
discretion, with fifteen (15) days prior written notice, suspend or terminate this Attachment 2 if Property 
Owner/Developer‘s activities do not satisfy U S WESTS professional or ethical standards,  or if U S WEST 
has reasonable suspicion that Property Owner/Developer or any of Proper?/ Owner/Developer‘s leasing 
personnel have not fully complied with performance required under this Attachment 2. 

3. COMPENSATION. Compensation for the services performed by Property OwnerlDeveloper 
hereunder shall be as specified in Exhibit 1 The compensation agreed to herein shall be the total 
compensation due to Property Owner/Developer under this Attachment 2 and will by paid only in accordance 
with the terms of this Attachment 2. U S WEST will provide, within twenty (20) business days  after the end  of 
each month, a list of the Completed Orders (“Completed Orders”), as defined herein, a n d  the products sold 
on those orders. as well a s  the  total compensation for all orders and produc!s U S WEST will render n o  
more than one  (1) compensation check to Property Owner/Developer each month, regardless of the number 
of Properties listed under  this Attachment 2 or managed by the Property OwnerlDeveloper 
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4. PROPERTY OWNEWDEVELOPER OBLIGATIONS. 

4 1. Property Owner/Developer snall market, promote, solicit, and take orders for U S WEST Services for 
their new Tenants on behalf of U S WEST. Property Owner/Developer shall be avarlable and responsive to 
questions regarding U S WEST Services from its Tenants dunng its normal business hours 

4.2. Property Owner/Developer shall display signage inaicating availability cf U S WEST Services 
through the Onesteps” process In additicn. Property OwnerlDeveloper will, at its own expense provide. 
own, and maintain a fax machine tc send Onestep” service oraers airectly to the U S WEST Client Service 
Center and maintain a sufficiem supply of forms, collateral matenals, price lists. etc Property 
OwnerlDeveloper shall provide U S WEST at least three (3) weeks lead time in order to reolenish supplies its 
orders for such forms and collateral For all Properties covered under this Attacnrneni. U S WEST will mail 
all such forms and collateral to Property OwnerlDeveloper at the following address 

4.3. Prior to taking orders for Services, Property OwnerlDeveloper shall attend the training necessary to 
use U S WEST order forms. Property Owner/Developer will ensure #at it will train its leasing staff and 
provide any updates to training on a timely basis. Property Owner/Developer shall ensure that all service 
orders sent to the U S WEST Client Service Center facsimile number are subs’antially error free. For Tenant 
questions that Property Owner/Developer personnel cannot answer and for information on the services of 
U S WEST that are not included in Exhibit 1, Property Owner/Developer shall assist the Tenant in contacting 
U S WESTS offices. 

4.4. Property Owner/Developer shall ensure that orders for Services taken by its personnel are solely at 
the Onestep- prices and terms specified by U S WEST. Such prices, terms, and conditions are subject to 
change at the sole discretion of U S WEST and are effective upon written notice to Property 
Owner/Developer. Property Owner/Developer shall ensure that its personnel use the most current 
U S WEST prices, terms, and forms when taking orders for network services. Property Owner/Developer is 
not authorized to alter, onlly or in wnting, any U S WEST price, term, or condition on any U S WEST form. 
Property OwnerlDeveloper shall not make any representations or warranties concerning this Program or 
network services, or impose any conditions, directly or indirectly, other than those expressly authorized by 
U S WEST. 

4.5. U S WEST, at rts sole discretion, can accept or reject any order. No order shall be final until 
U S WEST accepts such orders. Property OwnerlDeveloper shall have no authonty to approve or accept 
any orders on behalf of U S WEST. All orders obtained by Property Owner/Developer shall be promptly 
forwarded to U S WEST for acceptance, rejection, or comment. U S WEST reserves the right to cancel or 
terminate any order, or to permit the Tenant to cancel or terminate any order, in whole or in part, at 
U S WEST’S sole discretion. 

4.6. U S WEST has sole authonty to determine which U S WEST products or services are offered 
through the Onesteps” process. U S WEST reserves the nght to add, delete, or change any portion of 
U S WEST’S Services Qffered through Onesteps”. 

4.7. For Property specified in this Attachment 2, Property Owner/Developer will not act as an agent for. 
or enter into another agency agreement with. any other local or intralATA telecommunications provider or 
reseller, including but not limited to revenue shanng agreements dunng the term of this Agreement: provided 
however, Property OwnerlDeveloper shall not preclude Tenants from selecting a sewlce provider other than 
U SWEST. 
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4.8. I f  Prooerty Owner/Developer pays compensation to its Property management personnel,- Properq 
Owner/Developer shall determine, establish. administer and distribute any such compensation that it may 
remit to such  Property management personnel. 

a 
5. U S WEST OBLIGATIONS. 

5.1. 
forms, collateral matenals. signage indicating availability of OneStep 
Disclosure Statement forms. 

U S WEST will provide the Property OwnerlDeveloper with sufficient quantities of the Ones tep-  
Program, price sheet and U S WEST 

5.2. U S WEST will provide initia I training to Property OwnerlOeveloper at a sngk location to be mutually 
agreed upon Any additional training will be conducted by Property OwnerlOeveloper to its leaslng staff 
pursuant to Secbon 5.3 of this Attachment Training will include in-depth detailed instructms pertaimng to 
the Onestep* service order forms and process and producvprice information regarding Services available 
through the Onestep” program. 

5.3. U S WEST wtll imtially provide up to thuty (30) training manuals to Prooerty Owner/Developer . If 
addibonal manuals are required dunng the term of his Agreement, U S WEST hereby grants permission 
to and Property Owner/Developer hereby agrees  to make copies of said training materials for its own u s e  
and  a t  its own expense  

6. INSURANCE AND INDEMNITY. Nthout limiting in any way the indemnification obligations get forth 
herein, the parties shall each maintain, at their own expense, workers’ compensation insurance to provide 
protection against claims under applicable workers’ compensation laws and employer‘s liability. Additionally, 
commercial general liability insurance, including contractual liability coverage for insurable obligations 
a s sumed  hereunder, and personal injury coverage shall be maintained. Such insurance shall provide 
protection against claims and liabihy including, but not limited to, claims for bodily injury or property damage,  
which may arise or result from the activities as set forth herein. At U S WESTS request, Property 
Owner/Developer shall furnish satisfactory proof of insurance coverage. Each party to this Agreement 
hereby agrees to defend, indemnify, and hold harmless the other party and its affiliated companies, and their 
directors, officers, employees, agent, successors, and assigns, from and against any liabilities, claims, costs, 
losses, and expenses,  including attorney fees. incident to or resulting from its negligent acts and omissions 
related to this Agreement. In no event will U S WEST be held liable for incidental, special, or consequential 
damages  to anyone arising out of this Attachment 2. 

7.  . CONFIDENTIAL- INFORMATION. Property Owner/Developer may receive or have access to 
records and infomation, whether written or oral, which U S WEST considen to be confidential and 
proprietary, induding but not limited to U SWEST customer information and information which relates to 
U S WESTS present and future development of business activities. Property Owner/Developer _shall hold 
such confidential andlor proprietary information in trust and confidence for U S WEST, and shall use it only 
for the purposes permitted hereunder. Nothing in this Secbon shall be construed to limit the use  of or 
dissemination by Property OwnerlDeveloper of such information as is previously known to Property 
Owner/Developer or is publicly disclosed by U S WEST either prior or subsequent to Property 
Owner/Developer‘s receipt of such information from U S WEST. 

8. CANCELLATION OF AGREEMENT FOR DEFAULT 

8.1. Either party may terminate this Attachment 2 for cause, provided written notice specifying the 
cause for termination and reqEesting correction within thirty (30) days is given the other party and such 
c a u s e  IS not corrected within such thirty (30) day period Cause  IS any rnatenal breach of the terms of this 
Attach men t 2. 

8.2. This Agreement may be terminated by either party gwing notice to the other at any time after the  
occurrence of the  following events ( a )  a receiver. trustee, or liquidator of the other party is appointed for 
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any of its properbes or assets: (b) the other party makes a general assignment for t he  benefit of Creditors; 
(c) the other party Is adjudicated as bankrupt or insolvent; (d) a petition for the reorganization of the other 
party or an  arrangement with its creditors, or readjustment of its debt, or its disso\ution or hquidation is 
filed under any law or statute; and (e) the other party ceases doing business, commences  dissolution or 
liquidation. 
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MINIMUM # 
COMPENSATION OF MONTHS 

COMPLETED ORDERS: PER LINE IN SERVICE 

New Connect and T Orders I 159 00 3 
Packages : I 
CustomChoiceiM (Compensation includes $9.00 per order S29.00 3 

ValueChoice (Compensation includes $9.00 per order $24.00 I 3 
compensation) - 

- *  SAMPLE NOT FOR EXECUTION 

EXHIBIT 1 

Property Location(s): 

L 

U S WEST Onestep'" Compensation Schedule. U S WEST will compensate the Property. 
Owner!Developer according to the following schedule for Completed Orders: 

- 
compensation) I 
Features: I I 

U S WEST.net Internet Access (where available) $8.00 3 
U S WEST Local Long Distance Calling Plans (where available) $8.00 3 

Compensation will be paid one (I) month in arrears of U S WEST Service provisioning. Compensation 
will also be paid for features sold to existing U S WEST customers. However. no other compensation 
(Le.: order fee) will be included in these instances. U S WEST will check the product and service 
retention at the end of ninety (90) days to determine the number of features dropped. Any lines or 
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http://WEST.net
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CERTIFICATE OF SERVICE 

I hereby certify that an original and five copies of the above and foregoing LATE- 

QWEST POSITION REGARDING ISSUE 3-14 was hand delivered this 12th day of 
September. 2000, to the following: 

FILED STATUS REPORT ON ISSUE 3-4 AND REVISED STATEMENT OF 

Mr. Bruce N. Smith 
Colorado Public Utilities Commission 
Executive Secretary 
1580 Logan St., Office Level 2 
Denver, CO 80203 

and a copy has been hand delivered on the following: 

$'*'Joseph Molloy ":$'Maria Jennings-Fader 
Colorado Public Utilities Commission 
1580 Logan St., OL-2 
Denver, CO 80203 

Assistant Attorney General 
1525 Sherman St., Sth Floor 
Denver, CO 80203 

and a copy was served electronically to each person on the e-mail distribution list for this 
docket. 
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